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Thc frcts ln thosc csscr lrc fully tct forth ln thc Oplnlon

thls Court fllcd on Octobcr 18,1977, 11rr prttttoncrs had ftled

thosc roftmd carc! ln en dffort to clrrllcngc thc lcgtllty end

constltutlonrllty of thtt portlon of thc Rcvcnuc Act of 1975

(D.C. tau ilo. t-23) rhtch rncndcd D.C. Codc 1975 Scc. 47-1571

ct 9oq so rJ to rcmvc thc cxcEptlon prcvlously Srantcd to un-

lncorporatcd profcslonals. Thc pctlttoncrr and thclr cless, rho

fcll rlthln th. ebovc crtcgoty, arc ell non-rcsldents rho hevc

pald thc trr ln qucltlon. In donyln3 thclr clelns thls Court

hcld thrt thc cxcrptton rar repcalod only eftor nottcc u rcqulrcd

by D.C. Codc 1973 Scc. l-144(c) (Supp.Mg7?), that rhc Councll

was not prohtbltcd by thc solf GovcrnDcnt rnd Govcrnnental

Rcorganlzatlon Acr (D.c. codc lgzs scc. r-147(e)(s)(supp Iv 1977))

fron rcpoallng thc cr€aptlon and thcroby tarlng thc potttloncrr

rtd thcla clrrr for thc prlvllcac of doln3 buslncgs ln tho Dtr-
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trlct of Colunbla and finally that tho tax does not violate thc

Prlvilogcs and Innunltles or thc Equal Protectlon Clauses of thc

Const l tu t lon .  U.S.  Const . ,  Ar t . ,  IV ,  Scc .  2 ,  c  l ;  Ancnd.  X IV.

Thc only equal protcctlon argtrnont dlscusscd by the Court was

whothor th. frrnchlsc tax dlscrlnlnatcd bctreen resldents and

non-rosldonts clnce thc forocr aro ontltlcd to tako dcduction3

for tho franchlsc tex pald undcr Sectlon 47-1574, et. scq. ln

cotrputlng thcir Dlstrict lnconc tax. See D.C. Codc 1973,

Scc .  47- lSs7e(b)  (10) .

T

Subscqucnt to lssulng tts Oplnlon, thc Court, sua sponto,

sct thcso cslcr dom for a furthor hcarlng on 0ctobcr 20 and

rcqucsted further comcnts and ueuorenda dlrcctod to tho con-

stitutlonellty of Scctlon 47-l974b rhlch ras llso eaondod by

thc Rcvcnuc Act of 1975. Prlor to thst cDcndoent Soctlon 47-1574b

hrd ncrcly provldcd thrt thc retc of the franchlsc tax rould bc

clght pcrccnt upon thc tarablc lnconc of cvcry unincorporatcd

buslnosr. Scctlon 47-LS74b has nor boon auendod to proyldc:

For tho privilogo of camying on ot
ongaglng ln any trado or buslness wlthln the
Dlstrict and of rocclvlng lncoec fron sourccg
nlthin tho Dlstrict, thore ls horoby lovlod
(a) for onc ta"rablc ycsr be3lnnlng o:t or af,tcr
January l, 1975, a tar st tho rate of 12 por
cont n upon tho taxablo lncono of o'.rery uilj.n-
corporated buslness, rhcthor donostlc or forolgn,
(orcopt thoso expraosly oxenpt under gcctlon 47-
1554) and O) for tho taxnblo yosrr boStnnlnit
on or aftor JantrarT l, L976r s t.x sE tho rato
of 9 per centua upon the taxsblo lncc:o of cvcty
unlncorporated buglnegs, whothor donostlc or
forolgn, (oNceXt thocc cxprosrly c:rc:?t tndor
soctlon 47-LS3t), and (c) for tho tllti&blo yoar
boglnn!,ng on o? aftor JanuarT l, 1976 bui prlor
to Januart l, V97V and for thc tcxablG yoar
bcglnnlng on or eftcr Jrnuaty l, L977 but prlor
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to January I ,  1978, a surtax at the rato of
l0 per centuo of the'tax deternined under clause
(b) hereof. The ninimun tax payable undor this
sec t ion  sha l l  be  $25.00 .

Ttrc cffcct of the anendnent Ls to incrcEse thc rato of thc tax

end to estsbllsh the dato upon which professlonals would begin

to p8), thc t8x for thc flrst tino.

Thc Cormcll ln renovlng tho cxorption provided thst the tex

would bc levisd at a ratc of trclve per cont for "one taxable

year boginning on or after January I, 1975" and thereafter at e

rato of nlnc pcrccnt a y6ar wlth a surtar for the taxablo ycar

arlslng "on or oftor Januery I, 1976rr. Tho rcsult ls that thosc

tsxpaycrr on e calendar tax yeer bcgan paylng for thc prlvilege

of dolng buglncsc on Jonuery l, 1975 rhllc thosc on a flscrl ter

yoar bcgan psylng for that prlvllcgc at rone lator datc. Ttrc

Dlrtrlct hec edvlrod thc Court thst sooo flscal ycar taxpsycrr ln

thls crtcgoty bcgan thclr flscal )rosrs as latc 8s Doconbcr I,

1975. Morcovcr, tho Dlstrlct h8s rcquircd tarpeycr3 ln thc

ranc cltrt to p8y dlfforont ratca of tax 8t tho se&c tloc. Thu!,

Doctor A rho lc on a calcndar tax ycsr bccalo llablo for thc trx

on JanuatlT I, 1975 rhllc Doctor I rho lr on e flscrl tar yctr,

bccslc lleblo on Docorbcr l, 1975. Tlrc t8x 1! r prlvllo3c or

franchlrc ter rnd thsroforc Doctor A rar rcqulrcd to psy for thc

prlvllegc of nalntalnlng an offlcc horc clovcn Donths bcforc

Doctor E. lf both hgd dcctdcd to glvc up thclr rcspcctlvc prrctlccg

on Aprll l, t976, Doctor A rould hevo peld for flftcon lontht

rhllo Doctor B rould havc peld for only four nonthr. Thc pctl-

tloncrs, both of yhon arc on g calcndar tar yGrr, arguo thst

thts ls unoqurl trcatrcnt. Tlrlr Court lgacct.

thc Dfutrlct arguor thst tlc ter ts not unfalr bcceugc

tsrcpr'rcrt ps)' Bt.tvc pcrccnt for thr first'ycrr rnd nlnor l l
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percent theroafter. This argunont overlooks the fact that

thc nenbcrs of the class bogin paying the tax at a variety of

tines. Thc Distrlct has cited several cases in support of

their argunent whlch thls Court finds aro elthcr dlsttngulshrblc

or lend support to the petltloners contontlon. po1 6arqplGr

thc Dlstr lct cltcs Kellv v. Dlstr lct of Colunbia, 102 l{ash. L.

Rcp, 2093, Tax No. 2225 (D.C. Super Ct. r974)GSL[_I) ln

whlch thls Court, rfter havlng detcrnined that tho Dlstrlct

rras roassssslng diffcrent t8Jcpay6rs ln thc sanc class every

ono, tlro, thtcc or four ycsrs ordored thc Dlstrlct to bogln

a tvo yeer cycllcal rcessossnont progr8n untll such tlno 8r

the Dlstrlct had thc Danporcr and rcsourcc3 to rcasscas all

propcrtlcs ennually rs rcqulrcd by tho ststutc. I?rorc thc rc-

sult res that cvcry rcel proporty r83 rcelrcrrod oncc cvory

two ycars rrthcr th8n thc haphazard ucthod prcvlously uscd by

tho Dlstrlct. Tho Dlrtrlct ovcrlools a sccond oplnlon fllcd

ln thet cesc ln rhlch thlr Court hcld thct the Dlstrlct could

not go to a rlnglc ycar rcas3cssnGnt progts! untll lt had

conplctcd thc cyclc rcqulrcd by Kotl,y I. (XolJZ. v. Dlstrlct

of Colnnbla, 105 Xash. L. Rcp, 577, Tax No. 2225 (D.C. Supcr

Court f977) GglltJJ). Prlot to thst dcclslon lt htd elrcady

bccn hcld ln thls Jurlrdtctlon thst fra cycllcal assosrnent

progrs! uay bc perulsslblc providod any lncqultles rcsultlnS

thcrcfron erc of an rccldcntsl and tcnporsry charactcrrf.

Dlrtr lct of Col,unbla v. @, 310 A 2d 848, S55 (D.C. App f975).

Hcrc thc Dlstrlct har rdoptod r stalrstop spprosch ln

bcglanlng 8 tar end ln thc artcr of tgr. Thcrc ls no rhorlng of
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necc3rity or I logical reason for such an approach. The argu-

nent on behalf of tho Distrlct suggosts thst the taxable date

wss arbltrary and perhaps sclected uslng thc fcderal tax codc as

a guldeltne. In fact, thc Dlstrlct had erguod that lt nerely

followed thc languago used in Scctlon I of the Internal Revenue

Code of 1954 (26 U.S.C. Scc. l) rhich provldes ln part:

(a) Rates of tax on lndlvlduals. --
(l) TaxEble yoars beglnnlng ln 1964. -- In

thc case of a taxable year beglnning on or after
January t, 1964, and boforo January l, 1965, thorc
ls hereby lnposod on tho taxablc lncono of cvcry
lndlvldual

Tho fect that thc Dlstrlct nay havc follorod a fcdcral statutc

does not 3svc thc local stetutc fron r velld congtltutlonsl

challongc. Moroovcr, thc Dlctrlct agrln ovorlooks Soctlon 2l

of thc senc fcdcrel tax codc whlch provldcs that lf thcrc lc r

chango of rsto ln thc tax on or sfter a glven date, thc tax-

psyor rould p8y thc old retc prlor to thc cffcctivc datc of thc

chengc end tho ncr rsto thcrcafter rogerdloss of thc beglnnlng

datc of hls texrblc ycsr.

Hsd thc Dlrtrlct urcd thc sanc languagc ln Scctlon 47-

1574b, no conrtltutlonsl lssuo uould havs beon raised. Tho

cff,octlvc drtc of thc tar could oeslly hevc beon rot 8t

Jrnuery I or any othcr detc ln tho year. |{hile 1tt3 truc th8t

3oEc trxlraycrr rould havc bccouc llablc for tho tax ln thc

ntddlc of tholr rcapcctlvc taxeblc yoarJ, ell taxpaycrs rould

hsvc bcconc llablo st tho rsac tlnc and rt thc renc ratc.

Inrtcsd, thc Dlsttlct olcctod e systcn undcr rhlch dlffcrcnt

taxpaycrr ln tho reuc clur rould bo tucd rt dlffcrcnt tlnct

and at dlfforont rrtor. Thlc Court s8tr lcc no dlfforcnec bc-

trcon thc rtrtutc, It ltrs lyrctontly rrltten, nnd a rtstc!

rhcrr thls rrlc rorpoldont chorc to appty dlfforont dcbrsrcnt
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factors to the same class of p:roporty at the sane tins. Both

schencs arc unfair and dlscriroinate anong nembers of the sanc

class. Distr ict  of  Colunbia v.  Eg, supra et 8SS. As e ro-

3ult, Soctlon 47-I574b as anended donlec the potlttonorr end

thsir class thc oqual protoctlon of thc lar. Bollt4g v.

Sharkc, 347 U.S. 497 (1954).

I I

Ttir Court has detcrnlncd that in lts presont foru thc

ststutG dlscrlnlnatcs agalnst noubcrs of ths sanc clssc. 0f

coursc cyct7 3tstuto ls presrned to bo valld but that prc3uDp-

tlon hes bccn ovcrcone in thls caso by tho petltlonors. It

now bcconcc thc functlon of tho Court to dctc:nlno whethcr an

altcrnstlvc conrtructlon rould s&vo tho constltutionallty of

Sectlon 17-LS74b. Suticrland, Statutory Constnrctlon,

45.11 (Srd cd. 1975).  Scgglgo Unlted Ststor v.  @9,

325 A 2d, 764, 766 D.C. App f974; Dletr lct  of  Coluobla v.

l fal tcrs,  319 A ?nd 332, 316 (D.C. App l97a).

The statutc can bc curcd of any constltutlonal problens

lf lt ls rced ro thrt thc t8x llabtllty for ell nenbcrs of thc

clars sllsc at thc sals tlDc and all ts.xpeyor3 rlthin that

clcss arc texcd ln tho rane ratc.

Ttrc cerllcrt dttc upon rhlch thc t8x undcr thc prescnt

rtstuto rould rpply to ell tsrpsycas ln thc class ls Dcccubcr l,

1975, th. detc of thc bcalnnlng of thc lslt flscrl ycer ln

1975. Tlro Court concludcr thcrcforc that thc Cowrcll routd

havo lntsndcd tho rtrtutc to rcrd so t3 to bogln thc lleblllty

for thc frrnchlrc tsr on Dccenbcr l, 1975 ln ordcr to cevc ltr



constitutionality. Any earlier date vould raise serious

questlons sincs sono taxpayers would stil l be subject to a tax

before others. Ttre Court cannot nor require a fiscal year tax-

payer whoso tax )'car would havc begun, for exanple, on Decenber l,

1975 undsr tho statuto, to now begin payront for an earller date.

Ttrus, thc earllest date suggostod by the Distrlct rhcn all tax-

payers bccaoo llable rres Deceurbor 1, 1975.

Tlrc socond lssuo ls the tax rato and rhen the change in

thst rato bcconcg cffectlvc. Agaln, under the statuto as lt

nor rerds, tsxpaycrs ln thc ssne clasr pay dlfforcnt ratos of

tax 8t thc reac tluc. Tlrc Court coiljtru.s thc statute to rord,

wlth rcrpcct to eny change of ratc, thc senc a3 S?ctlons I end 2l

of thc Intcrnrl Rcvcnuc Codc of 1954 rhen rcad togcthcr. In othcr

words, thc tu rrtc 1r couputcd by applylng tllo old ratc boforc

tho cffcctlvc dato of thc chango gnd thc nGr ratc after thc cffoctlve

datc of changc. Thc cffectlve datc of thc changc ls thc flrst dry of

Jenuary 1976 end thc flrst day of Jenury 1976 rnd tho lest dry

of Dcccnbcr 1977 for thc 3urtlx.

To lllurtrrtc thc rbovc chengcr, r$dcr thc prcsont rtrtutc,

Doctor A, l celcnder taxpaycr bccrnc llrblc for tho tax JtnuetT l,

1975 rhllc Doctor B dtd not bccoDo lleblc untll Doccnbcr l, 1975.

As tho ttatutc lc nor conttrud by tlrc Court, thcy both bccuc

llablc on Dccc$cr l, 1975. Tto)r should hevc pald 8t thc rltc of

tuclvc p.rccnt for Dcccnbcr 1975 gnd nlnc pcrccnt on and eftcr

Jenurry L, 1976, Thc rurtu bccraa offcctlvc for both on Jrn-

uary l, 1976 end rlll ccrtc aftcr Dccoubcr 31, 1977.

I I I

Thlr rorlndul Ordrr rcdiflcc thls Courtrr oplnton ftlcd

a '  . -
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on october 18, 1977, to thc extent that the potitloners arc nor

cntltlcd to a refund for 811 their franchisc taxca pald prior

to Dcccnbor 1, 1975. Any nonbors of tho class rho rere flscal

yeer tsxpaycrs and had pcrfectd thclr clain for refund as pro-

vidcd by law, rould nou bo entltlod to a rofund or credlt consistcnt

wlth thc abovo and for thc dlfforcncc betrcen twclvo pcrccnt pald

aftcr Januery l, 1976 and tho nlno porccnt thst thls Court hes

constnred to bc duc aftor that datc.

ORDER,

It ls hcrcby

ORDERED that conrlltcnt rlth tho Courtrs oplnlon of

octobcr 18, 1977, end conslrtont rlth tblc Mmnnduu Ordcr, tlrc

pctltloncrs rhelt bc gfentod r rcfund.

Scparrtc Judgncnt Ordcrs shell bc cntorod tn each c8so.

Drtcd: octobcr a7 . t977
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Copies sonod:

John M. Blxler,  Esquire
1700 Pennsylvania Avenue, Northwest
Washlngton, D. C. 20006

Phi l ip L. Kol logg, Esquiro
Janes L. Lyons, Esquiro
KELLOGG, I{ILLIA}TS O LYONS
L776 F Strcct, Northwost
l{ashlngton, D. C. 20006

Rlchard L. Aguglla, Esqulrc
Asslstant Coraoratlon Cowrscl, D. C.

Mr. Konneth Back
Plnancc 0fflcor, D. C.
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O?DER,
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RICHARD A. BI-SHOP,

Pet i t loner ,

v .

DISTRICT OF COLI'MBIA,

Respondent.

and

AXEL-FELTK KLEItsOEER,,

PetLtloner,

v .

DISTRICT OF COLIffBiA,

Sii Z5 I' ' '?'

No. n62FlL[ 'D:Doeket,

Respondent.

:Docket No. 2379

FfI{DiNGS 0r irl,C?, CONCLUSIONS 0F LAI{
^- . - . .1 . ] '

J " l  : J  t J . . , . r , : . , . \

On October 20,19C0, tho portleo preoantcd to th|.s

Court a proposed conocat jud;nent which set foreh the

folloning chrec (3) unrcsoived Lssues {.n thls cocss

1. uiretirc: e ti;p^.7cr ::ho hao faj.LceJ io fi.i.o a
claln for refini u::clc: D.C. Codc $47-1505i rr.i.cl,ai.n
thrcc ycaro frc:: tl:e tfu:: C:n tr:: t:a; pai'l i.c cnti8Lcd
to recblvr o :rfund of clie tr: 3ai.ci or, citc::n,li:i'ur1.y,
- . . t - - . : ! - - -  r l - ^  n . . .whetircr tl:.r fii;lr hcrcln by 'cl.:: :ctitio;.r:: r^xeL-Riciboe:
of irtrg Lnc.:,v'^i':::L-'c1c:k: :3or-r'lfinii, iljlc cL,litr for rofirod
flled for the.cLi'.c1, rn'l .rio eieo: ectlo? p:tl:'lc"a con-
otltuted thc t:'saL7 ELLLeJ of n eLalsr or 

-cho 
t{Boly f!.Ung

of a petltton by Sirc secbors of tho cloao.

2. I'hetlicr a to:Tayer {.o cntttlcd to ';ecri.va
a refirnd of tr:r p,r:i.cl :lo: o ycc,r oi ;13619 !o: r:hi.ch tho
Btagutc of llnith';toac haa iot run if hc f,^.i.Ls to fllc
a clalo for refuird rnder D.C. Code 947-1506j.

3. llhen lnterest aa provlded by 1aw begtDo to
run.

Stre Judgncnt order, w1.8h sorne ellghe nodLflcrttoar

not here releveug, woo oLgned on Octobet 2211980, aad

argulent on these chree LaoucE no8 8et for DecobEr of

1980. Brlefo wore ff.led, lrursuanc to the Eolma of tbc

Octobsr 22rL980 Judpenc orcier, stth short osceastsos Co

l l
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both partLes. After consl.deratlon of

and brlefs of the parties, the Court nakeg

flndtnge of fact and conclueLons of law:

the argr.mente

the followlng

FIIIDIi{GS OF FACT

i

fiiE CLAL',I FOR
RSF1N1D TSSUE

On !trarch 25,L976, petLtloner Klelboemer, the

clase representsttve ln thle sutt,V patd the tax here

ln dleputo and el"Eultaneouoly filed aa i.ndivi.dual clalo

for refirnd at the adolnLstratlve level ae requlred by

Btatute a8 a prerequLeite to suLt. That clalm for

refirnd waa denled on Marcir 26,1976 by the Departnent

of Fl.nanco end ltevenuc. On Aprll 5,1976, petltl.oner

Klclboeoor f{.lcri a cLass actlon petltlon for refirnd

of, tax Ln tho ta:r Div{.slon of thts Court

0n Octobcr L8 rL977, the Tax Dtv{.eLon of thle

Court dented tho rcqueec of petltl.ouere BLehop and

KleLboeoer for rofvnd ln thls caoe snd dtgtrlseed thetr

petltlone rrtth projudtco. In a Beparaco Orde-'

entcred oa thst oane doy, the Tsr Dlvlelqr certlfLed

thl,c cas€ r! s claos actlon nal.ncelnEblo ua<ier Superlor

Court Ctvtl Rulee 23@) (1) (A) and 23Cb) (1) (3), eacept

for petltl,oner Diohop. Oa 0ctober 27,7977, the Tar

Dlvlsl,on, S 5rySl, uodified tse 0ctobcr L0,L977

oplnton ead nrled that petf.tS.onere lrere encicled to

e refwrd of all fronchioe texoo patd by theo prlor

to Dsccober 1,L975. fl1o Court w@nt on to statc!

A:rz stailer; of tllo claco wllo wcro
ti,'cccL 'rccr t^^::)tn'cr; cncl i-.r"]
s^:rf^r:ii :-'^'.t:" :i.nia fo:r i:Tllrl.l
l . * - " * ' - ' - - -  - ? . -

C;--T{:'€-' 
"-;:-'lr'Bicuro 

aGlt oc
c:i;:';rbtu UgJ:-*-e..;ed or crocld.t
consloteoc rrielr ciro obovo foplnf.oaj. . t !

:_*-
.r'1f-T,:c*;..;;lillFn$J r.'rn c:cir:/re3 aC bds qm aeEuost
Troq tiro cieeo wliou t't rsao eortif,led.

t "

l : : : . . : : : : : :  : : : : : :

t  
. , . .  . i . ! . . , , , , i

l . . ' . ' . . . : : : : : " : ' . : : ._ :

I  : : : : : : . . . : : : : : :
t . . .  . . ' . . . .  . . '
|  . :  : .
|  . .
I  :  : .

I

l l
l .  : . . t : : . : ,
t . . .  , '

t . . . . - . . . . - . . . - - - -

t:::: ::i:'.:..:t'_

t : : r : : : ; ; : : : : : : : :

i . : : : : : : : . . : : : : : : :

1 " " ' : : : ' -

t . . . . . . . . . . . . . . .

i : : :  r : : : : : : : : : i : :
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ORt;l:J that the cia;o eontiLsts
of thoco noe-rcc:'.ient tr::"eyerc l:-to
havr paici t.rr uni.acor2orat:il i>u.:-t:ea
:l:r.aciri.sc C,:: ru','i!ro,ni to D.C. Cor"r
i .973 , Slc. t '7-\57t{o (Sir-13. VI, L977) ,
e:!ce"t for l"ichercl A. Iichop (See
?ax Docket No. 2362), and lt  la
firrther

Ctrtfil:D tirat the pctltio:r.r,
.A::cL-lciix l-etl,offrcr, ia hcrci;
grantcd o refi:nd for the frnnch.ioc
l5^ij 

'J:.id f_or ilie ocriod j;nuary
L,\975 thrcu:h l icvcnScr 30,Lg7S, 

'

toged:or tit.r tntercst as pro\rf.ded
by Iaw, cncl it is further 

-

tlie
of

Both dcclotono woro c,??caicd.

On llovccitcr 3C,\97;, r;hiIo theoe wo r.ccl.cj.ono

wero boln3 conoLdorcci oe oBpoal (App. Docl,r,et lios. 12971,

L2972, L2920 ond 1i92i),pottrlonore fiieci rdrir rhs

Tax Dlvloloa a cotl.oa for cn orcior |teocpeiling lnclualon

of aotleo to c:abcrc of dro ciEssI of the u:p!.rlng

redoptlon porf.od oct fortir la D.C. Cocio :47-L586J

ln the Dtstr{,ctf o Dcccc}cr, i970 a,rtlin3 go cloos

meobere. Pctl.t{.oncro sicat on eo ocato 'ia tha,t sottoa

that:
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In .rcler Co ?rotcct fu1ly the rt.,-.El:
of tirc c::rbe-:s of tire ciico, coutcel
arc of iirc vie,';r that notice ndst be
gLvcn to tha ciags Ln a tfunei7 fashlon
to pc:mf.t tire ftiing of thc neccssory
cleiras for rcfi.rnd. (Enphaais supplled;
Ho t ion  a t  1 ,2 . )

Subeequently, on December L2,1978, and prLor

to the natltng of the requeated notlce to the clase

menbere, petitioncr i(leibooner flled one clalm for

refirrd at thc adalnlEtratlve 1eveI on behalf of

"911 Don-Eesidonts Eho aro eubject to the DLstrlct of

Colrnbia Unincorporatcd DusLnese Tax by v{rtue of ownlug

and engaglng ln tite conduct of urLncor?orated pereonal

servlce buetneEeee in the Dlstrlct of Colunbla and who

have patd for the ta:r, cxcept for Richard A. Blehop.r'

(Enphaslo ouppLteri.) ilnuo, some trso and one-haLf years

after brLng{.ng suic, pcciti.onsr Klolbocaor, oo tlre claos

representat{ve, fiie<i a cleso cLel-u for rcfund at the

adrnLniatrati.vc i.evcL. As sto,tod above, prior to brlnglng

thle eu{t oniy en :".::rq:.i.'/i.(lr;^.i cLa{o wac ftiod by petltloDGr

Kletboeoer oil hto orra bchalf ct the od'n':niotratlve

level. The cl.aos ci.olm for refilrd woo rcjected at the

adulnletrativc icvei aod reopondent oppooad the flllug

of that clol,n oa bchal!, oE tho euELrc cLaos at the trl,al

leve1 aB contrary to ttre statutory requirccrent (947-1586J)

of lndivldusl clal.lao. On the sane dace, reopondent

questloned tire trloi courtto Jur{edtctlon to hear end

detelolne petltlonerf o notLon, gf.ven the fact that ltr

Octobor 18 a::ci 27,L977 nrllngo effecti.vely riteposed

of o11 tho leouos og ttre trlal levo1 whtch rorc thsn

cuarcnCly on appeai.

On Deceober 1.3,L978,

Court of Appoale granted

oppoaed ricttoa to rcrnnci

of tlre eooe-{n-chi.ef}, oo

constder tireir rlotion to

ttre DlotrLct of ColtqbLa

petltlooeas-appcllaats ua-

tho record Cout Boe tbo rgsalcr

Chat the CrlaL eourt csgld

ccrpci loclusLEs of e Dogtce
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of the e:rptrtng iinitations period to nembers of the

clags tn the Dlstrict 'B December, 1978 rnotif.ng.

On January 3,L979, the Tax DLvlsion entered

an Order pursuant to ita oral rullng and declared null

and vold the claas clain for reftnd as contrary to

$47-1586J. fne trlal court dld, however, f lnd

appropriate lncilvidual notl.ce to the nsaberg of the

claes of tha stacutory'regulrement to file a cLaLm for

refr.rnd Boe onJ.y rcgardlng tax year L975, but tn:: r/earo

1976 throu-ii l..971 ,^,: r::L1.

0n Januory L9,L979, petittoner iii.ei.boener ftled

a notl.ce of appcci fron a\e Tax DLv1eloa'o rejection

of hle closo ciata for refirnd (App. Docket No. 79-L23).

Subeequently, ?etitioner oei(ed the Coure of Appeelo

to dofor tiro ftitilS of ony further c;rpciioto pleadtngr

on thl,s losue ungii afgor ftnal, dote:n'tnot{on of thc

caoe-ln-clrtef (1.o., tiio vaitrii.ty of tirc tax ttself)

had bccn rnsclo. Appoiioe-reopoadcni oppoced thst Dotlon

and moved eo cli,cai.sa cho appoai oo ?rcrc6cure, elncs the

trlal courtf on rc,cnci of gho rocorci, hod yet to oake

a flnal dctoru{.noti.oa of a ronaini.n3 nottco lseue not

get:roans to thooo procce<itngo. Action by tho Court

of Appealo on tire Diotriet'e notlorir to ritsatas w88

etayed pendln6 a fiasi cietomi.noclon by ehe trlal court

of all rcaolning !.scuco.

0n March i5, L979 , the crial. court cieelded all

reoa{nlng loouco oa r6.irrd of tho recorci and petLttonero

fl1ed a gecon(i appcol (App. Doclloc llo. 79-547), rohlctr reat

consolldoted w!.th Ehe ftrec (A??. Dockot iio. 79-L23, for

all puzaosos by tho Courc of Appoais on ir:ao 26,L972.

Ttro Court of Appeaio f,urtbar ocoyod ony scttoD on ttroge

1 . . . . .  . - . . . . . . . .
ti,;,::,ii:,;i;:i

I . . . . . . . . . . r . .

[.:::r::..-.'j:
1  "  " " - : . . .

I
I
I
li:t::-::-a

l.:. 1'.1 t.:.,.1: :.1.,.::.1.
! " - -  " ' - " '

l : : : : : i : : : : : : : :
l . : . : : . : : ; : : : : : : :

l : : ' . : : . . : . :1 : : : :

, . '. ...... '..
1. . . ' . . ' . . ; ; . . ' . . . '

l  ; j : : :  : r i i : ; : :
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notlcns perdlng a flnal determlnatlon on the rerlts of the valldlty

of the ba:<.

On Febrr.rarly 12, 1980, the Dlstrlct of Colurbla Cor.rr! of Appeals,

slttlng en banc, :rerrersed the Judgnent of the Tb,r Dlvlslon and heLd

that the ta"t 1n lssue vlolated bhe pr"oscr{.pt1on of a cornrarter ta.ir a8

set forth ln Sectlon 602(a) (5) of the Self-{overmnent and Govenn-

mental Reorganlzatlon Act (D.C. Code 1973, $I-fqZ a(5)(Supp. V, 1978).

Its nnrdate was r"eturned to the lbx D1v1s1on on yiay 29, 1980 and,

pursuanb to that rna.ndate, Jucigment for petltloners was entered by

thls Cowt on October 22, 1980. Ire terms of that Jrrdgnsnt prpvlded

that, lnter g]19, the DLstrd.ct rotlf! affected ta.:cpayer.s of the

requJrerents for obtalnlng rcf\rrds, 1.€., the f111ng of lrdlvldral

cl"alms. Wlth that rntlce, the Dlstrlct rras requlrcd to supply ard

d1d supp\y a form eniltled rrSurnarXr of Informatlon RegardJng UhtrF

corponated Buslnese Ta,r Ref\rxirr, whlch wonl.d be tr.eated by tbe

Dlstrlct as a cLalrn for ref\rrrl form, 1f t!r*-Iy fl-led.

:qiln::- c: Fi"m
:

n; :=:,i; ;s:;T
Ttrlg Cotut adopts a* abore ard deter-

mlnes that the questlon of when lderrest rugt be pald by the Dlstfi.ct

of ColwDla on over?afmsltg clal:red by ta.lpoyers 1o gwerred by tbe

r"elevant Dlstl'1ct of oollEnbla He cLtatlm, 1973 ed., SlfT-2413 (c),

r,rhlch pnorrldes for tbe arrard of lnterest on werpa;rrentg of tax rcads

as follors:

(c) ArC' other prwvlslon of 1a:r to the coni;ra.ry
rotir"rltlrstcnCj.nl, ti it 1c d:temheci by ti:e Ccm:is;j.oner
or by tbe Su_:s::l.or Cour! ii:at ii::rc i'ns bccn al ol?rply-
nenb of any tax, wl::';i:::' as a clcficlcncy or oti::ili:oe,
lrtercst si'gll b: all.c:::i r.:d p:id c;r th: ovcryar.:::',t ct
thc rate of 4 p-r c:l:lu.: p:r [:xrr;r feo,n the d;.tc 'c":s olrcF-
p:y:::::r! t':; p:-".ci u:tii ';""^-= (^!:": of nef\rnd, but :i.th r::plct
'r,o thtt p:,* of frs 6,':;::i.n:::ii

!
i

l
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cot:cT.uslol{s or I"Aw
?
t

lFTi CLAA{ FOR REFIND
'  - d n . q

I D D U g

The Tax Dlv{elon CFenn,J.) held invalid the DlstrLctrs

tqoettlon of the untncorporated buelnees tax for the

firgt eleven (1L) nonthe of Lg7s. Tire trtaL court uade

lt perfectly cleor, hotrever, that tndlvldual cloins for

refirnd wttbi.n tho raconing of $47-15s6J were necesgarJr.

It, theroforc, rejocted pe8ltLoner Klelboexlerrs claoe

clelo for rofwr<i for tho 1975 tero,blo year. Aware of ttrr

erplrtng ot&tuto of Li.u,itottons for ottrer years tn wblcb

tsaes woro ps!.d pcndi.a; reoolutton of the vaLldigy of the

tae by ths court of Appcaio,'t.llh trloi c-ot:;t cico rclected

!!@. In thls rogcrci tiro trLal court oteteri that ttre

clesa aeobere Eboulci bc tndi.lrldrral.ly notrfi,ed (aud worE)

of "tho statutory requiroi3at co ftle a clain for ref,nod

. . . and . . . thet oueh noEi.co should Lnclucro notl.ce not

only rcgerdlng tax ycc,r L975,'brrt. t,-;: yei:r i9I6 throu:ir

l9?9 as s"."tll.tt (Order ot i,2; Enphaole suppj.l.ed.)

I?re Courtro subcequeat Ordor of Janr:ot7 3r19BO,

rrben eoobl,nod w'itir thoae of Octoitor 18 arid 2l ,LglZ,

leavcr no doubt that clro cieEs hero awaogetstod bsr

becn Judtc!.ally cleftned ae:

(1) DoD-Eoslcieot profeootonsls dolo6 buE{noes

i.a ttro Dietri.ct ond eubjected to E6uE o{nco

L975,

ej..1:'.-, fc:: rcfundr: for Lg7,j t
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(Z> who have patd the cax, and

(3) t^rho hnv: f{leci inciivl<iual claims for

t

(4) except for Richard A. BLshop.

ltt1s Courc concludes, therefore, that

nrled that a tlmely adurlnLstrattve c1aLm

to e refirrd of the tax pald, and ae auch,

the caee.

Judge Penn haa

ls a prerequlelte

1g the law of

Even aaeuolng Judge Perur had not already nrled that

the ftllng of ttuely lndtwi.dual clalme for refr:nd nao a

predlcate to recovery, thia Court, for the reaaons that

follow, would have eo held:

The rolevant DlsCrlct of Colunbl.e etatute, $47-1586J,

1973 ed. (Supp. Vii ,  i900), reacio ln part ae fol lows:

(a) Rofirnd to to:qpaycr.

. . . . l:l:crc drcre iure bcca r.n
ove::-).-.:E,'.:-': ci ..a7 t.--: ir3ol:cl
] . - r  a  - . 1  ^  - ^ A A {  r . ' r a  - - a q - r &
U J _  t r . L _ . '  u v . - L : . g - r e \ . , -  t  - l _ _ : _  

J i i . r i -

elj:-i.:-g::.':1::^aA o';' 
"" 

-
-ei'eciu,.'.L-r: 

...a;,; t;"7 LLcS'i.i.tty
ta !'c11cct-oi r-ry f.icc:1 oa'
n - . - - - ' . 1 '  a a  a ^ - -  a - -  j - ^ r a - ' 1 + a < r

r . . L . - - ' * r . . 9 (  :  u G - .  \ r !  A A a L ,  - g A l , - . U 5 1 5

tile:c.:f (:;lre:hc; nucir t6x r-.rao
^ r n n ^ n  r '( ; . .  1 . . - ,1 / { ; r -  , .3  l '  Oa: - -CLa. : :e7  Cf
othc::i:^.r, c--: t.:r F-.:: o'3 :. '^.
P5$,f:::-J-i138ffi,,.
Cn(l dr]f, J'.*ii^CO SOAII Dg feiuilCred
to sucir peEson.

l'a ,':":"', ':^:i:.^-i: c: ::f:,::cl rlr,-.iL

\ - t  . r  r 4  ^ r - \  ' - - -  n - r

- l - - r & . r

. ' 1 ,  ' i

i - - : -  
, .  ' .  1 . . 1 . '

. r . . 5 ' . - .

$ - " . .
r r .  r '  ,  4 € .  t - -  / , .  |  /  t n  . l  A  .  ^ - -  - .  

n f r f .U ! $ $  b l t  . J o !  b q  . . s r - S l . r  9 t .  , 4 -  | U V b

n::nnnri t- 'n "t:;. lCl C.l '":hC t* f. l i f i
durtog tho f.rrca Tcoio 

q-":si.stbiy

tr,"1',1i'." L'.":1.

t " -  " '

t '

I
I : : : :  :
t . . .

t . .  . .

t  . - -  . . . -

t .  . . . -

l : . . . . " . - : - . : .

t  . . . .  .  .  . .  . . -

t . . - . .  . . . . . . . - - -

(:'.:::":t: :::::.:
f . - . . . - . .  . . . .

f .'.'.'.':::i::.':::: ; :

t . . ' - : . . : .4 . ' . : : : '

t
t . . . .  . : . : i :

1 . . . . .  . '  . . . ,

l i ; : : ; ; . ' .  . r . ' j r . : :

1 , . : . : "  . . . . . ,
i i : ; : :  .  :  : : : i : :
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preceding the ftilng of ttrc cialrn,
or i f  no claim wac ri led, then
clurin3 the thrce ye,3r5 {ri:r:edlcteL}
preccc,in3 th: aiior::.nec of guch crerilt
or refi:ncr. ['.:6;ir cin,:i.--r fo: crrri:l.t
A ?  - 4 , . : r n 1

Ttre words enphaslzed ln the above Sectlon by reepondeut
2l

have renalned vtrtually unchanged- slnce Everett Dlrksen_31
referred BtlI H.R. 2282- to the Corr"nLttee on ttre

Dletrlct of ColunbLa on Febnrary 27,L947. Ttre purposo

of the statute le ciear - to ltDtt refirnds on over?ayoents

to named persons tn anor.nta apeclfled ln wrltlng rdthln

a certaLn tlme frame for budgetary purposes. ?Inug,

wrlegs a tatrpayer ciafuns i.n r*ritlng that a speclfled

anount of tax haa been overpaf.d, lnore than threc yesrs

from paymant, no refirnd wtil be allowed. Iu thLe way,

tbe Dtetrlct of Coi.unb:Lo, tirough tr\e Con6rcoo of the

Unlted Stotes, Flsy forecost ond plaa for 18e flocal

obllgettoue and coapiy witil Ctrsrter requLrocnto that

tbe Dlgtrtct'a buriget &?rot bo balonced and t,he Dtetrlct

cannot expend frrnris j.n c:icess of ltg revoauos.

Self-Govement Acc 5442(a) Cl) , 449, end 603(c).

Ttrls coucluolon 1g bolstered by thc language of the

statute ltgelf:

. . . e:rcl Ii tTr o! parg Ch2roof
riich tl:,c 

'"-:;7or 
n:ry i!,atcrmi.n4 8o

have bccn ..e ovci?aln"rt eireii ba
rcfi.acl.eci of:cr eilc perio<l preceri.bed

red lD piaco of
Ero sord ttAssesobrtt.

y E.R. 3737 C;Ocb C,cDi., lst Scos., L9477 raE tht
5111 sctxrally reporccri out.

L : : . : : . . : . : : :

1 . . . . . . . . . . . . . . , . . .



Moreover, .rdge Penn pncvlded for lndlyldua] .--c1ce

to these taxpayers (ln the Dlstrlctrs Deeenber 1978 rrElLlng,

as stated above) of the r"equlrenent to f1le sepa::ate cla:trs

for r.ef\nd for the ta:cable years L975-I978. At the tlne of

that malIlrrg, the appllcable statute of l1rnltatlons had not

run on any year lnvolved ln these proceedlngs.

F\.uther, the noilce attached to thls Court's Judg-

nrent onler of October 22, 1980, was r^equt€d by that

rrery order to be malled to aLl affected taxpayers. The

notlce lnforned ta:rpayers of thelr rlgfrt to ccrrplete an

enclosed form to be treated by the Dlstrlct as a tlnely

ref\md claln for all open years. At the tlrn of the

m,111n9, L977, 1978, 1979 ard 1980 were all years for

whtch the applLcable gtatute of llmltatlors had not nn.

the Cotrrt 1s also cognlzant of the fact that f\rrther

rptlce of tfre rcqulr€lreni to fl1e lndlvl&ral clalms for

r"ef\nd for 1975 (and a srrg6estlon to flle for all years)

apeearea ln tbe Dlstrlct L:.1'.vcr, &b. 1978, VoL. 2, l{o. 3

at 57-58 ard ln sereral newgpaper arblclee. See, fon

exarple, page B-2 of the Apr{t 5, L979 edltlon of the

Washlnglon Fost.

It 1e, therefore, dl:fflcult to per.celve tptr ttc

ta:cpayers have been 1r\trr€d by the requlr"enrnto of

lndfirldral cLalms for refl,urd.

Ihe requfu.ement of an 1rd1v1dwl clslm for ref\rnd

supported by the case of Dlatr{.ct of Colunbla v. i@g,

362 A.zd 729 @.C. App. 1976). In thet case, Aftrun ard

IlcILLe

sltuated. brpught sult agalnsn tbe Dlstr.Lct for portlal

rel\.urds pald ln fllecal year 1973 on aLL slrglc'-fcnl\y

res1dentl,&l prrpertles 1n tho Dletrf.ct of Co1urDla drleh

y . lie act16 was btqlgilt aa an urrcerttfled cle.sE actlct.
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lrere asgessed at 607, of estiuaeed market value. the trlal

court alrarded the refirncie souglrc. in reveratng, the

appellate court noced that the refund of taxeo ll legally

or erroneously aesesaed and voh:ntarlly patd wae not per-

mltted at corrnon law and was a matter wlthtn the punrlertr

of the legLslatLve branch. The Court further found that

under the etatutory procedure appllcable to the caee,tlre

recovely of refimds ttrrough appeal to the Superlor Court

flrat requlred (ae here), a conpiaLnt to the proper

adrn{nl.strative body. SLnce the texpayers fatled to

follow thelr admlniatratLve remedlea for ftscal year

1973, refirnds nere dleallowed. fhe Corrrt of Appeale

tn Keygsraware of ttre precedenttol offoci of lts decleton
sl

for future cl,ose actton tox rofwrd caoeol aleo dia-

allosed refinclE under I sopar@to tFroorT. Ttle Court

went on to
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ta:ga3ters, or the rreductlon of sewlces,
ln an alrcady flrrariclaliy bele4uered
clty. Olr\y 1n extraordLnarly clrcurn'.
stances, not her.e present, should the
equlty reilef sought be afforded.
(Fbotnote omltted; Dphasls supplled;
362 A.zd at  737.)

The results of the Keyes case r est on r,tanJr of the sare

grounds advanced by the Dlstrlct nu*.9/

the followlng cases are exanples of nurnsr.ous c€uleg

r,rhlch support the posltlon that a strlct constnrctlon of
7l

excluslve statutory renredles for tax ref\,nds 1s requlred:-

Jones v. Llberty G1ass Co., 332 U.S. 524 (1947); Rosenran

v. U.S. , 323 U.S. 558 (1945) (c]a1ns for tax r.ennde rust

conform str{.ctIy to the rcqulrsrents of Cong€sg);

Annlston i'ifs. Co. v. EI4g, 301 U.S. 337, 3\2 (1932)(rr

the adnlnlstratlvc rErnedy ls falr ard adequate, other

questlons need not be consldered, anl the srrbstltutlon of

an exclrnlve rencdy dlFect\y agalnst the Goverrnent 1s rpt an

lnvaslon of constnrctlonal rlght); li:r.bocfer FxB. Co., Inc.

v. Irdlana Depa^rtn:ai of Siate Roronus, 301 N.E. 2d 209

(1973) (ntrer.e the 1eglslattue has by statute created a

r{.gfrt, affo't"Jed a rsnedy ard pr.escr{.bed a pr.ocedune to be

followed 1n corrrectlon wlth the rernedy, that proce&re

mrst be strlctly fol.iovred).

the follorlng cases lend support for the posltlor that

a class claLm for r.eflnd at the a&nlnlstrattve lelrel. (rnden

$47-1586J) 1s rpt nalntalnable.

In Fose v. @, 331 F.$.pp. 72

(N.D. I11., 1971), plalntlffs bnought a cLass actlon sul.t

chatlenglng the contltutlmall.ty of the Af"oft ard Altra;t

been fol1owed by the tris"I
v. 9:9:, Tuc Dlvlglct

A It fu concedcd thet thcce F$lcul^ar c8ses, unltke
ieryec do rpt lrvolve clase actlon sultg.

Couft 1n
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Ttre Act Lnposed an I percent tarc on I
I

I $3.00 per tlcket ta:x on Lnternatlonai

fltghta orlgtnattng {n the Untted States. Plalntlffs

sought, Lnter aIla, that the new aLrllne rateg be declared

null and vold and that the firnde collected thereunder be

refirnded to the public.

Ttre Untted Statee Governnent moved to dismteg the

clatm for refund brought on behalf of the class alnce

only the.nasred plalnttffe had filed lndtvtdr.ral clalme

for tax refirnd at the admlnlstratLve leve1 under 26 U.S.C.

57422(a). Section 7422(a) la slnl lar to D.C. Code

$47-1586J and reade as fol lows:

SEC. 7422. CXVIL ACTIONS FOR. RENND.

(,:) ::3 SJIT PRIOR ?O IILiNc
fi"A;i: ;0:l R;?.tlD. -- l'lo su:'-: or
p_:oi:ig,.I 1_i-ni..11 ba mlliililiillf
i ; id;T;;---@f
r.ny ;::ic.-;n:ri rc,vcnut tru: i:iiagcd
:cl l.:,:l'r ,;o,:.:: c'ia'oaeoucl;r 6t
i i i r .ral,L. '  . . ; ; :3rcd o: col" icetld.,
! r -  U-  .  . - -  . l  L  '  U . . - . - r . -  iL I  -1 ,  . l '  ,  -  U

bccn co -:.(. b ::.:d lrl,cirort culL;c:i.:r-' o
or of ..::.;,- :";-,:Lle3ci to i'"av:: iccn

_ l - i t  . . _ . . _ -

I  { ,  '  . r r 9 . . L  i  $ . .  - - '  g - 4 - '  r  -  , a . 6 i u -

" n  a ' l  a  : ' . . - '  a  a

.^^-.  : -^ '  -  - . -  -_-,  ̂ 1.^,  ' . - .3:"- ; : ; . . .  . ' :  - .^.-_-

+:- - -i":*;a - '-*; :._--,..-:.:ry* .. -Ji-*.- :.:-::: ;: -
.  ( . f ; t -  , .  , * i l3

' , :u ' ; - , : , r ' .  i ) : . ' - -  -  . . -L; :  o;  &i .  r  Lr,  i  : ' :
rc;r,:i,-r.ad :.:r :.'c;reioti.onn oi tl;a
!le::-^-*o .- ,. teci i.n-.1n, -p";=oucncetaerdJc]' e;ir#rii suppli.cs./

In agreeLng witir the Goverraentts contention in thLs

regard, the Cotrrt egated:

t . . .  . . .  .  .

|".i :.' j.'.'-':.'l

i : : : : : : : : : : : : : : :

!  : : '  : : : : : : : :

L-::.::i::;
I

I

|  :  : :  : : : : : : .
l : . - : : : . : r : : :
I'::.'::::.'.'.'.:

f.' ":_:.1.'.:;.'.

[.::::;:.::'::::'
l : : . : : : : : : : : : .': i

t : :  . : : : : : : : : : :t .  .  - . . - . . .
i . . .  ' . . . . - . . .

I , : ; , ; : : : : : : : : : :
I  . -  .  . .  ' ' ' ' ' '

L . . . , . . . . . . . -

I : : : : : : : : : : : : : : :

i . ' .r"1.".4::r '.

L., . ...::. , .:; ,"

' .  
:  .  . : : : l

::::',',:,::':
. ' . ' . .. i  i ::.t. ' .. '

::::: :::::::::

I  j  :  . .[  . .  : . :
t  . . . . . . . . . .
t i : . : . : l : : r : '
t . . . . . . . . . . . . .
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In 4g!g v. . l lnols 3e1l TeieDhone Co., , , f.Supp.
_f_

487 (N.D. I11. 1970); revereed on other grounds,

419 r.2d 906 (7rh cir .197l)-cerr. '  ' r i : : lL 'cd, 405 u.s. 954(Lglz),

plalntiff Agron brought a class actLon clairo

of federal exciee teKes on telephone serrrice.

tlon of tlre parttee croes ootlons to dlenLss and for

surnary Judgurent, the DJ.Etrlct Court held that plalntlff,-

eubscrlbere could not malnceLn the action as a clasg actlon

on behalf of other aui>ocrtbcre. In eupport of Lte declslon

and ln terils scrtklngly atntlar to the facte of, thLa caec,

the Court etated:

for refund

Upon consl

e"Eect cltaeLon
319 tr.Supp. 4i6 ao

to naT,:n i8
etE'u6tly

325 7.3tpr . 481
the Court- il.n



q - - - .

r : , J y . i ;  ! , : .)T L- ' .c r1t  v .  i i : l i tcd St , - . tcs ,  37 f , .R.D.
n it -:*-- 1o ^--(F Ti--.::-^--^^1549, 551T :il (s . DlilFHr:r)f-cppen,i

d isn tcccd ,  3 :9  F .26  956  (2d  Ct r . - i 966) .
(hphaoln rnd astertsk eupplled1' 325
F.Supp.  488.  )

In E@i!  v.  g, ' , [ . ,  295 F.Supp. 605 (8.D. Tenn. 1969),

the lndtvLdual clalm requ!.rement - flnanclal atablllty -

eepouaed by respondent here, is set forth ae follmrg:

' E:,.;e::iialiy. an rrn,:.utlio: .s
rcrunq lor t1n.cnol.rTl prl-nciperS .
ffi;FerTiilZ1l.s.T.c.
ffi-trFat gGlfiJffioicla. 1966),
af f  'd .  on other  grounds,  375 F.2d
239 (10th Ctr. L967). Consequeniiy,
tire o:rly party of whom sre are aware
that iras standing to brlng chlo
acc lon  undc r  28  U .S .C .  $ i346 (a )  (1 )
ts thc naned p1alntLff., A3ton,r.rho,
at  best ,  na7 be sa ld to  const l tu te
a clase of o:ie. i icConncll  v. Uniteci
[:::.:., 295 .s. Supll--ffif,606 (frii3enn.

Concedi';:g c.:Suendo thot tlte
plaintiffc cnc, o$rer otrlking ea:l.oyccs
of iSngsporc ?rcsc, I:rc. aad thei: le-
opccti.vc spou:c; nay be ncinbers of the
dcnc cieEs, -ucforc any ta::paye! aiy
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t l
l l see  l {e ls le r  v .  U .  - . ,  463 F ,zd  375 (9 tJ r  Ct r .  L9  ) ;  aee a lao ,
t t -

ff Hendarson y.Carter, 195 S.E.zd 4 (Ga. L972) and lioblrc v.
l l -
llConptrollcr of Treaoury , 289 A.zd 332 (lid. L972), for
t t

l lsfunllar state cases supportlng respondent's posltlon
tl
l lon thts point. 9., U.S. v. Felt and Tarrant Manufacturlng
t l
l l co . ,  283 U.S.  269 (1931)  and U.S.  v .  Roche11e,  363 F .zd  225
t l
i i  (st}r  clr .  1966).
t l
ll me Court noEeE ttrat petJ.tloners have not clted a
t l
lf etngle case lnvolvlng the refwrd of lncome or franchlee taxee
t l
llwhereby the adnlnLatratLve process nras euccessfully by -
il

l lnaesea.
t l
ll fhe legtolatlve hLotory of $47-1586J and lte federal
t l

fl"o,-t"tpart, 26 USC 57422(al, further supporr the Dlerrlcrrs
t l
ffnoeftfon on thl.o polnt. Houae Report No. 543 (80th Cong.
t l
f l lec Seeelon, L947 at, 4) on Tltle XII (tn which 047-1586J
t l
lfte contalned) of the L947 Incooe and Franchlse Tax Act for
t l

l lS. DletrLct of ColrnbLa rcadsae follows:

ll t{.tLo tir! ccnt;:Lr-r ttrc p:ovJ.o'j.on
ll trif.r rc;rcc'J to conogu;::.lit mcl
li coilce:ii;:: of t.;:13, ti-a: ior
ll pop::at o:? .:.:r ..:-2 oncl cc:ta'ln
ll oA:,c:: a:- -.:.'-'' - ':::^.':.^.trr Drov!8lono.
t l  . -

ll (leiPif0gi$ Oli"".)rlCo. J
t l

ll*" Senate Rcport $lo. 23, C0tlr Cong. !.ot $cco., Lg47 at 4)

ll*r ideatlcal. lbrcover, tlrc legtolattve bLotorT of D.C. l
r l  l

i l '

flcoOe L973, 847-2tlf3(cl, cli.ccuaced.'!I!, c:itco rcforence I
l l - - i

ilto tne oward of lntercci oniy fron the ciate "oa t;lr{.ch ir rJ
il*" DLscrlct 1o cpprf,oori of, thc fsct thot alr ovarpoyacrrt I
i l  

e  e s s t t e

filo clalned to havo bocn." Coapilonco wl,th Scctloa 1586J I
i l {

llfo trro. only applleable nocheiriaa iry sb,tcb eucir not!.co cao Il l r

iibe srveo, i
ll oo csooe lntcr?;oe{s3 Jcctlen i5c6iro fodcrel I
l l  

- . . - v - 5 t - 9 - o t s J  v v Y t - v . .  - - v v . ,  v  - v b J o s -  

|

llcotnrternart, 26 V.S.C. 57422(a,) s:ci lte ic;!,oioclvo I
il

llUf"toty are unsnilaouo f,a ru!.ia3 tirot ccrp!.!.anco trle,lr I
f i t
iitbe otatueo - Ludf.v{cluai elai,sc for refutci evca [a I

- -  ^ .  ^ t  -  .  -  , !  t - a r -  -  - - - - . q -  |

llcleoe actloos -- aro sciuslvo end on ln<lLspeoeablo i
i l  -  - .  1

flnrcre9ulrl,te to brLnging ault. In edd{.ttoa to tbo I
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caseo clted above, many other courts have rule<i that

Sectlon 7422(s) musc be gtrlctly cgnsiru:c: !-n fevor of the

Governmcgt. See, for exauplc, Moger v. !!g!, 235 F.Supp.

547 (D,Ar lz.  1964);  French v.  Ssryth,  110 F.Supp. 795 (N.D.

1952). One of the purposee of gtrlct constructlon le to

glve the Govermrent notLce of pendlng clalme and thua pro-

tect lt froo stale demande for refunde. See, for example,

Ryan v. Harrk:on, L46 F.Supp. 67L (I11. 1956). The

excluslvlty of the procedure has been upheld olnce lte

lnceptLon. See,for.exaryle, i(cnt v. No'CAi. Lc:q. Offtce

of An. Frlends Servlcc Cc::aEtce , 497 t.zd L325 (9th Ctr.

L974); Dg@. v. Amar{can ?oL. nnd TcI.

gg . ,  428 F .2d  L297 (S .D.N,Y.  L977>,  a f f  'd  578 F .zd  1366,

L367, (2nd Ctr .  1978) co: : r . r ,^ .ntnd, 99 S.Ct.  465 (1978).

In tho F"r.?oiri Glo:n ?o:rJ'a csoe, !,gpEg,, tho U.S.

Dlctrlct Court oncs agala rojocted a cloEo actton clalm

for refund where all of the lndlvtdual claloants had not

followed the otatutory procedure for ftltng refund clafioa.

The Court lrent on to otate:

li^r:' :-^-'r.::: rf t\r ci^rc oinL:c:'.f'3rA i  1 6 .  ,  -  r  '  b d f ,  r 1 l  ^ r ' G r  ' . i " ' 5 b . ' r - r ! r

F  a 6 A - - -  4 -  \  - . d - - 1  - a , . r n - .  r ' t  ^ .
a  . , r t  , L  ,  I  A  . .

AnO CVCir to103O ::::-J3.JO o! t.1@ C{COO
who ircq/c filcri a'ef'und cLc{mc hcn"c not
yct brougirt c refund cult ogei.n.:
che goverrir:?nt. if tl.r': oJ.nlnelf.l.
E4viS,, an,d chcffi
ffi,q.::d to rccovcr f;oo ihe govern-
tr?nt ao drcy cccll to do by thci.r
tirlrd-pert7 ccc)ietni, thc pioiatiff
tc:?r.yero r'r11!. irave suececc:oci {.4
avoldla: tilc otrict frroccdural reqtrire-
D:nto for ob';cLai.n: iefirndc. l-. ':lfect
i"L.Y t:t?-l ,\,,^,'r-i c)tl:l-nr(i n, rtf,l.Tlt:F
..#-"^.:._
( - - 4 - ^  6 ? -  / .  \ -  F - i t - - . - -  \ ^ n . .  . - , .  A  r - ^ . t u

)  a . , L  i  ,  .  A r ' r ,

l : . 1 r : " -1  i ; . 1 ,4  . . " : : a f ' - ' . 1 . r . , ^ - . ' ^11 ' / )  i 1 : l i - L?n
,--t c'- '*:l':--'i:,-':" ';e cq^.:t:,.(,1:? ',:^)a:,.:: e r.nXi:lll

- . < + -

ir -- . ' :,:.rt l:,-.J: .1'al.", n-1(/ lTLEilOtlC JC:r.i} '3
EtJf-&ft-fl;Tc-rc..euee:, o f Lt#. toefoas
trno:ld bz tl,:c Ccde. f:J'l t'--:.",i.cl
c . ! . ^ ^ . : 1 . t 7  ? . ^ - a t ' ^  : l n  u o - ^ G , r ^ - ^ . , ^ - a ^ ,  - . . T -

f \ A -  ' -  '  a \  a

E:-,:Tffi-.;:;,,eT.ffi
@"a6'of6uppileri; 423 F.Snpp. 

- 
1303. )



In conclueLon, where the 1egls1atule hae provlded a

rtght (ttre refirnd r,- taxes tllegally or erroneou y aeeeoeed
el

and vclgntarlly paidF where none prevLoualy exLeted, the

procedure afforded to obtaln that rtghC must be atrlctly

followed. Ttre adnLnlatratlve remedy affored by $47-1586J

le fair and adequate and promotes fLecal stabLltty.

Moreover, petltioners have falled to dernonstrate lnJury'

sLnce clasg menbers have recelved rnultlple and lndtvtdual

notLce of the requireoent to flle sdn{nlsfrative clatns for

the relevant tex year6.

c'tcNcltJslot{s or ra$I

I I

m TIITSRAST TSSgs

Ttre clear and unamblguoue language of 547-2413(c)

alrards tntereot on ove4a)roents guch ss Petlttoner

Kletboeroer's'gE, froo ttre date of flltng a cloln for

refirnd. Slnce petittoner Kletboener pald the dleputed

tax for 1975 end ftled a clalm for refgnd oa tiro vory

saDe doy, tiro losuo !.s mogt wltir rc6Pect to lntercot otl

hta olrn partl.culea refirnd for L975. Tire Countrs deci.oloo

on ttris Lsguc $t111, howevor,havo a egbstanSlei cffccg on

tlre aoount of lntercot arorded clooo uccbcro who flled

separate claloE for refwrd near tlre etatutory deariIlne

(1.e., wltlrl.n threo ycars sfter psroent of the tox)'

In slwpq't of cbelr pooltlon on thls {soue, petltloncrs

do not clte a elngle case Grf.ef at 13-17) . ?ctlElonere'

argtnent la that t'the trod{.tional way tntereot !.e com;puted"

La t'Etoa ttre doeo tlro ovorpejnocnt ttoo Pstilunttl tho dsto

of rofinrdf' c8rlof at 14). fnle tsodltlonat r:93,e, po81

luboit, 1r ttre fodoral ruls on<i Chs nrle tn e1l 30 sesges

ttrat hevc a rtatute on tho aubJect. Petlgl.ooe8g coacodo

tlret r
o

ffif Celi--,..i. 1t.' 1:.--i:.., :3 U.il.A??.D.C.
?tt,-tdg-ffiffit'fn)-.=c er.:,fll:T:'a.: -
c;ii"n6, 

- 
i:c. 

-ft,-:dt:: ii- tffins ctgarf
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fnere Lg no Ancrican Jurlcdlct'j.on
c;ic.pt ti're Dlatrici of Coj-u-':*,r
arCt I'.".&tnrlOlqo l.nterOgi O:r OUC!-
peyucnts of ca:: unt{I o citl.st
for refind t,g fLled. CBrtef at
15 .  )

It le Lrnportant to nole that the Congreso of the

Untted Stateer actLng as a local leglslature for thE Distrtc

of Colrmrbla, enacted the tnterest statute whlch 1g codlfled

at $47:2413(c). The s@e legialatlve body euacred $6611(b)

of the Interaal Revenue Code, whlch providee for l.nterest

"ln tJre caae of a refinrd, from the &te of ttre ovcrps;lrtont

. . . ", enacted 947-24L3(c) whtdr providee for intereot

on overpa;rmente t'9312 frsn ttre date of flltng a clal.o for

refund . .  . " .  (@hasle euppl led).

ft te eqtrally lmportant to recognlze rhac g$47-2413(c)

and 47-1586J oust be read tn concert. Taken aB a wholc,

thege gectlono r:ndorscorc tire reqrrlroent of f!.ltng separate

clalng for refwrd fron wlrtch date LnEerest runa. ror

thla court to hold thoC oeparcte clatns aro nou regutred

by $42;1586J rcoul<l rrttsto the ueanlng of 947-2413(c);

tf acporate clef.rna are unneccoaar7, theu lntcreet could

only be cooputad by totally rerrrltlng tb,e tnter€ot BtatutG.

Ttrug, petlttoncrEr argr.uaent tbat $47-1585J doeo not reqldrG

tndlvtdual clalor cannot bo rquared rrlt$ t5e uethod by wttctr

lnteresE.orotbe couputed under tbe uaaoblguouo terme of

147-24L3(c).

Reference to the 1e6{slartve hlotorT of 947-Z413GI

rtrongly tiolEters reopondentta argrgent on tMs po{atr

Prlor to tlre D.C. Court Refor:o Act of t9Z1 C?.L.

91-358) 1 147-2413(c) rsad in rclcvaot part sE €olrourr
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?rovlded, lirat wltir respcct to
that part of any ovcrpalaenC whlch
wac not aseeaged and pold os a
defictcncy or as additLonal tax cuch
lntnre-, i  shnLL bu @

:.or fe.-r:.ncr, a patitlon tO tne docrs,
oi-E@'lnt'wtth a court of coapc-
tent jurlsdtclton, as ttrc case rnay be.
Gryhaela eupplled; $47-2413(c) (1967
cd . ) )

For putaosea of thlg case, the quoted language l.a the 8em.

a! the prosent language ln $47-2413(c). Thu8, thc

crttleal language and requheuents of 547-2413(c) bsve noc

cbanged stnce they were fLret enacted.

Ttrc purpoge of t$e 1952 enactment eras

procedure for obtatning refunde of overpald

no such procedure prevLouely e-Lsted. tirle

to provlde a

taxeo whors

wa8 s,cc@pllsbod

by eddlng a new oeetLon (141 to titlo IX of thc Dlctrlcr

of Colunbla RovenuE Act, of 1937, conalottng of ftvo sub-

eecttona. fn@ rolevant oubeectlon to thLo leouo (sub-

sectLon (d) prLor to 1970 and now codlfted ao EtrboocElod

(e)) was cbaracterized tn a House Cmtttce iicport (8.R.

No. L977, 82nd Cong. 2d Scoelon L952 ae foLions:

(d) Providco for tho ?cFint of
lntercCe c.t t'ixe retc oE 4 pcrebn: u:on
over?cincato rcf,unclcd, uheilrl: tl:r iefund
lc nrcio r.c;,:-n:LoCrr'"tivci7 or it7 o:f:r of
tiro loc:<i of ?r:: ApTcnio or L; ord:: of
couf,t of ec;ir',:3at jurieciictf.c:n c;c,
r:icthcr tlrr btc:ncl=:nc rcfis:d:d ;orrs!.ted
fro-a ce o:..:i.iai',lt',c,xrt of h; or frca
the pa;==a':-ot a Lc"3iclc:Ley aiirci:-::tt.
A riictincti.ca tc nedc, bc:cvcr'a-::1'.11n
otiar],^,_-^*,:-' ri:lrLtinl f 're:r r-'r: i: I '. ' j--

f / , ' . * : r *  r  U _ ! _

Oll -.- l .rr-.  :^- 
. .  .*^.-. .*^: i :  Oa i : . ; :  :-  ,^. t :-  t- .

FGtr nI .-c ::I:5:ifiTmfiffftfl* *fr-:". ;cF-----..-
i: '' .."^,-^::-:'":i:"-..31:_rj..:.'(4r;;'fl":-*'a_-1 c.:'1=' ,..-."=bhhl
L  .  r J  u . .  ;  t r " . . : s o a \ r u r  L "  '  v \ ,g]=*5
r'1-., cr"r ',;. ) ( r;ffiFTl'1ffi--;;,;ffi;
F r' :T..iffi--":-F*-T:F*--'%
( ,  - r r ' . . , ' , r l  r ' ! i ,  ;  . ! r . . r r r  . - .  1 9  l , . o  V -  .  . _ .  o A b

l{-d:iT'tr'":fiaq:TJ** :lf: i:-T5::=vlr-
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of ar" .verPa)tment where authorlzcd
is a constructlve refund to the taxpayer.

Sts pub?actlon tL) o:Llhj:. s=
3lcE cn-r+ is Fenc.ld-Fo -nE :y Co n1-1.
01"^:?,^1:*.1ni:n o:d ta:'.?t. lncruo:"ta L:-'.co:-1 .
ir,-.nen'rne, 8atea, anc u8e t8xc8, ancr EtruS

+ - -
trosi-rres e:rLotlng law. (Enphaeta eupplled;
Repor t  e t  4 . )

To the same effect la S.R. No. L47L (82nd Cong. 2d Seeglon

1952; I copy of that report Le attached aa Respondentrg

Exhlblt No. 4). I t  lB, therefore, beyond dl.spute that

Congreae Lntended that lnterest would begin to run ilon

the datc wtrlch ttre overpayoent la clairoed to have been

nade . . .", 1.e., the date of the fl l tng of the tndlvldual

clalgr for refirnd.

Petltloners argue thst claee I'cerctficatlon rendered

tt r:nnece88ary -- lndeed, ao we have ehoh'n effectlvely

lupoaatbls -- for tndlvldual clasa roobsre to purous theLr

otra renedleo prtvately . . ." As etated above, Judge Pcnn

ordored lndlvtdual not{.ee be gtven to all claEs rneabera

of the stotutory roquireuent to flle admLnlstrattve clalns

for reftmd four (4) uontho in advance of tlre 1975 dead-

llne and far tn advance of the 1976-1978 deadliues.

Itrla was dono. Tnus, the prlvate purauLt of thoee

adnlnlstrattve relnedtee ca,n Eost cercatnly be tha

neasurlng rod for the arrard of tngereet.

The arsord of lnterest eE I+7. froo the tl,oely flltng

of an adulnl.otratlve clalo for refind ta eupported by tJre

unarab{guons rcords of the conttolllng Etatute snd tr

3UPPOrtccl by rcforeace to
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Thesc petltLonera have ft led theee actlcins ln 'er

to obtaln a refuria for franchlse taxes pald to the Dletrlct of

. 'Colnnbla prqrsuant to D. C. Code L973, 947-L574 et seq. (Supp.

IV 1977.). The amcrnt of the tax te not !.n dlspute, hollever,

the petttlonere challenge the legallty of the tax and have

roquested the court to declare D. C. Iaw No. 1-23 to be a

tax on all or e portlon of the pereonal tncim of these

potlttoncro, to nrle that the tax unlanfully dlgcrlmlna.tog

agcLnet nonrosldent ownere of unlncorporated pereonal eornrice

bualnearce ln the Digtrlct of Coluuibla and to furthcr rtrle

thst that tax was Gnacted wlthout adequate publlc notlca ee

gulrNntGcd by D. C. Codc 1973, g1-144(c) (Supp. IV 1977).

The tno c!8os how been conEolldeted for purpoaea of

Chfu appeal rnd the Court haa grrntrd the requegt of pctl.tlmr

Klolbooncr to treat thle casa a8 a claos actlon wlth thst

clara cmstetlng ;f thooo nqrrssldent taxpoyors who havc pald

. Ghc tax funpoacd by Scctloh 47- L574. Tho clags whlch potltloncr

Klclboccr rcprcrcntl doee not tncludc pctlttonsr li.hop.!/
. , '

' Tho factr ln thfu case have bcen ft1ly etlpulatcd and

Chr prrtlor harrc elco stlpulatcd a nunber of Jotnt crhtb(tr.

Brrcd upgn Chlt etlpulatlon of factr the Court oakcr thr

follortng f,lndlnge of fect: '

1/ , fUfo Cotrrt had prevloroly dlgrltosed an ection tn rhlch
another pocltloner had rcqueoccd lnJuactlvo roltof.

Ooiir- i tn. Praconcly oElI
appogl rnd Chos. pecttlmcra havo lncorporated the rrcord
ln that crlo .r I prrt of thc rccord ln- thlr cerc.
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' .1. 
The'appllcatl,on of an unLncorporated buslncca

franchise tax to unlncorporsted profeselone and unlncorporatcd'

pcraonal senrice buslnesses by the Revenue Act of L975 (D.C.

Iaw Nq. 1-23) ras accompllshed by the Dletrlccre repeal of

' 
the exeoptl.on afforded to profeseLonals and. pereonal sernlcc

' 
buelnesre8 conteined tn D. C. Code 1973, J47:1574. Bcfore

the edoptfon of Sectlm 505 of the Revanue Act of L975,

Scctlon 47-L574 read as follotrs:

' rFq the purpocco of thla oubchoptor (not elcnoc
of; thlo tttle) and unless othen'rLce rcqulred by the
certext, the wordo f'tmlncorporated buglncosrt neonl
ony tradc or buelnesc, conducted or engc;cd ln by

' day &adlvtdual, uhcthcr regldent or nonrcoLdcnt,
' ototutory or com:on-Lar: trust, ootate, partnerahlp,

or'11o!.8ed or opoctcl partnerahlp, ooclety, aoooclr-
ttoo, qiecutor, oC:r'.ntotrator, racelver, 8rn8teg,
llqutdotor, conoonrotor, cocntttce aocX.gnae, or by
on7. other encttl or fLductaqf , othcr thon o trccle orr
buolneoo conaluctcd or cngaged tn b7 ca7 corfro,rcBLon;
cnd tncludo cny trado or buolnsoo r:hiclr i.f cci:ductcd
or enf,cgcd ln by a corpor{rtlon would bc taxcble undor
Beee{.orlg 47-L57L ond 47-1571a. The *ordc rba&rcor-

' 
. poro8sd buo!,necorr do aot lncludo ony trcdo or bus{neco

r;lr!.ch by 1c:, suoEca, or ethi.co coulot iro f,ncorporetcd,
any 8rado, buolncoo, or professloo trhlch eca be
tneorpornted cnly'under chaptcr 11 of ctcic 29, oa 6ey
tredo or buoi.eccs ln rvhtch Eore th:n 80 p:r contua of
Ehr 6rocr lnce: lo dcrlrrcd frer tho percqro!. cenrieor

. cctuolly rcnCcre<i by the lndlvidual or n:rlcrs of thc
' pcrtnorchl.p or otlietr enElty Ln the conducti.n3 or

canT{ng on of cny trode or busln:so sild Ln uhtch c.p
. ltal 1r not r !0otor1a1 lncome-produclng f&ctor.rr

Soctlou 605. of the Revontre AcC ropoelod tb@ tbroforslmsl,tr

oxeeptloa by doletlng tho lccotrd sGnGonco contalncd ln ecctlm 47-

t574, 
'1

2, Thr ratr of tox ia rmlncorporatod busr.noosa, $ar Lrl-

porcd rmdor D. ;. code Lgl3, g4l-Lsl4b rhlch, begoro tho
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rdoptlm of gcctLon 6O4 of the Revenue Act of LgTsr"read -l

follorr:

For the prtvllege of carrTing on or cngaglng
ln any trade or buslnees qrlthln the Dlstrlct and
of.recalving lncooe frorn aourcee withln Ehe Dletrlct
therc Ls hcreby levled for each taxable year a tax
ot tho rate of 8 per.centum upon the taxable lncore

. of cnory unlncorporated buolneso, whether doaeotLc
. or foreign (ezcept thosc e:rproaoly exenpt under

oocti.sa 47-L55A). Thc ulnlmm tar payablc ehall
.  U" 925.00.

. Scctloo 604 of the Revenuc Act of 1975 acndcd scctlon

47-L574b and aa anorlded thet scctlon rceds le follooa:

3a .il:r p:lvllegc of cc:erfu13 o:t or engaglng
ln ary tfhdo cc bustncsc wlthln tho Dlstrlct ond
of 'roce{vin3 tncoae fro-n oources wlthln the Dtoir{ct,

. thom lo hcrcby Xevlcd for one ta:table ycar begln-
. lng 6tr otr cf,gcr Jamlorl' 1, 1975, I tor at tho aate

oE L2 p:r etntut upon tho 8c:iab!.c lncoee of evcrT
mlrtcorporcecd buclncr:c, r:ltrclzor dsmotlc G flirol-g .
(c:rcerlt ttaooo cxpreccX.y e:lcnpt unC:rr occtl@t 47-L554).
llm nirnLmr to:l pnTcbLo olra!.i. bc 025.C0. lor c,hi)
g6rtt:b1o yeoro bo;;lrmLr:g o:l caci sf,ter Jamrary 1, L976,
thrro 1o hcrchT ic-ricc1 o Bn:: ae eho Eoto of 9 prr
contuo upail th: Ea;ebLo Lncq: of crrery uatneo;ponctcd
buodnesn, ttlt:8her dc::oc.lc or fo;efta (orccc-lt Bhoco

. oaprcsoly axonpt undor coecr.oo 47-15yr), thre otn&uo' tu payablo ghsl l  bs 925.00.

3. r^ln only notlcs of Cotmctl hoorlngs to app@ar ln t&p

D. C.'Ilogtocer m tho l.tsyorrr propoEcd Rerrcnuo Act of 1975 wnr

deCcd llarch 6, L975, cnd was pbllehod ln the March 10, 1975,

.dtt16 og tb@ DleErl.ct of Colur$b

' 4. 'A cory of tb Mayor of tho

Rogtotor, (Jol,nt [tr. 1.) :

Dlstrlct of Colucb|rrt

propord [ovenue Act of L975, rblch lncludcd leglalorlm g,ro-

porlng r Eros! rocclpte tar upoo profcrelonale rnd'othcr

burlnosr ontttlot, but rrot tho unlncorpontcd buslncog f,rrncbtrt

ter hcrc ln dlrfuc., ur. prbllctod tn rh. uaach 21, 1975, rdlctoo

of tho D, C. Bogbtrr. (Jotnt Br. 2,,

. - - -  . - # - .  - + - - * - ' -  - .  l 4 -  >
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5. Eoctlon'a0r+(c) of the D; C. Self-Gorrernmn- AcG,

. l

(D,9. Codc 1973, 31-144(c) (Supp. Iv L977), provldee:

?he Cornctl ehall adopt and publLsh nrlee of
' 

tlroc?dures whlch sho11 lnclude -provlslone for

ndqqrtote publlc notlflcatlqr of lntended sctlone
'bf dtu Councll.

6. h,rrauant to sectlon 404(c), the Cmrncll adopted

RrroluttoD No. 1-1-2 on Janua'T 7, 1975. Sectloa 6G of the

&r?olutton Provldee:

[ho Csuncll ehoIl, at leaet flfteen (15) days
grrtor to thc adoptlcr of any 

"9tr- 
reoolutlon,

..ililo s:c the amndrnnt or repeal thereof, Pub-

. 1!.6h ln the Dlstrtct of ColunbLa Regleter (un-
.lo1c oU poreono aubJect thereto are ncmd and
o!.ghor peaoonally ocwed ot othent{ee hove
actuol nottce theroof ln occordance w!.th Lcu)
noer,co of, tho !.tttonriod actlon 80 ao to o€forcl

-lntorooecd p3;ooao opportun!.ty to eubnlt data
aed u&S:c etth:r oroli.y or ln trttln3 oo nty

' bb o;oci.fLcd irr cuelr nbtlce. Ilcoolutlqr ilo. U
' 1-l-1. adopcGd oa January 7, L975, Sect{m'6G.

?, Gl or chortly qftor March 6, L975' coploo of ttp

DtSCSlet og Coltttrbls Clti Cor:ncl.lta notice of hoarlngs, 88

'dodof{bod b Psrogt'oPh 3 horcof, rcre oallsd by tbo Cotmcllre

COCsltgOO On PlnAnco and Lewmte to thc our*arous poraono and

\
or6pqlcatloao lncludlng bar aegoclattone, clvtc ecsoct tlcrat

oaa eenor. pcofoobLonol aosoclstLon!. (Jolnt Ezc...3.)

g, ibo nocord of Eho trearlnge hcld by chc Conrnctlro

Q$pltt@a oa Ftnancc and Relrenue pursuant to tho noBico dErcrlbod

ln p.lfoseOph 3 abonc tl cmtilncd ar an epperxltr Go tbo .B:oTSgng

2l' [':ee&en 6G hro otstco boen cccndod to req6i'm p'b1!'co81o
6e lnonc 30 daya prlcr go 8ny lntondad lcglelattw lcttsn.
Rrrotut,ton FR No. 1-30.
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Senate gn thr PlgrtrLct of colu$bla Revenue Act of 19E, 94th

Coqgrees, l fnG Sesalon, Sept.  8-11, ig75, part  I ,  pp,  463-g3g.

(Jolnt Er. 4.)
' 

9. lhc Mcy 30, t975, edltlon of the t{aahlngton post

contetnod ro artlclc concetnLng the propoeed Budget and

altcrnatlvoe thcrGto. (Jolnt Ex. 5.)

. 10, 8tn Jtma 2, 1975, editlon of the Waahlngton post

contrLnod cn'artlcle concerntng the proposed Budget and

altcrnetlvoo thcrcto. (Jolnt Ex. 6.)

11. 1'[u Jtma 6, Lgry, editlon of tho Waohlngton Srar

contrlncd a orttcls concornlng the.propoeed Budget and

rltcrnatlvoo thorcto. (Jolnt Ex. Z.)
' 

12. Ct &mo 24, Lg75, the Cotmcll of rhe Dietrlct of

coluoblr r@esod ac socond readtng the Re.venue Act of 1925

(AcC No. 1-36) wblcb lncluded the.repeal of tho rrprofeealona|f

.oxcroptl,oa, ra .dorcrtbed ln Flndlng of Fact No. 1.

13. tho Juoo 25r.L975, edLtlcr of the l{aehlngton port

coatalnod oo orttclc concernlng the Cotmcllre act{so on thc

8ud6ot lncludlng thptr repeal of the exenprl.on, (Jolnt El. 8.)

14, A ssctlng regardlng ths lnpogltlon of tbs tax bcr.

ln contromagy r.r hcld by Ednard t&yere, sta€f Dtrector of

tho counollf r cmlttse on Finance and Rgrronuc, ou Junc 30,

1975. Ttro oettng raa attended by mdcre of thc cotmctl,

uotabcrr of tb offtco of ths corporatton cotmoel, and vrrtour

oonbcrr rad roprerGntatlwa of the Bar, Thesc persotrs,

(oxcludtrrg DlrGrtct of colrrlbta cuployccr) qucrclorld th3

,01
l i

fi
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anhmt qf renenue ostlmated.by the Departmnt of Fl

Revenue to bc galned by the Inpoeltlon of the tax here'ln

controtrerey and asked the C@tttee to conelder. pooelble

elternatlrres to 1t.

. 15. On July 8, 1975, a reetLng ttas agaln held by the

Cmlttee qn Flnance and Rerrcnue wlth reapect to ttre tax here

ln contrqversy. The metlng wae attended by nernbera of thc

Cqrncl.l, Btrbera of ttre Oeglce of the Corporatlon Corneel,

end varLou.s @trberr and representatlveg of the Dar.

The anount of i-*orr" to b€ galned by the lnpoettloa of

thlr Grx rrt rgeln dfuctreged ae well ac poeelblc altcrnatlncc

to l t .

. 16. On July 14, L?75, Councllmaber Barry sGnt a rlo@-.

rrndun ontltlod trProfoaelonala ln the Unlncorporated Bualnora

flxrr to Ncri.th Back, Dlrsctor of the Departmont of Flnancs

end REvanuo. Tt"q rosnorondrn raguGstod | trooBlng rtth BEbGr!

of'thc Dcpartmnt of Flnancc and Ravcauc to dtrculr tho rm-

tncorporetcd b,ueinose tex. (Jolnt Ex. 9,) .

. 
L7. Ttro July 16, 1975 cdttlona of botb the Waghtngcon

Pdlt lnd lfachlngton Star contelnod artlcleo concosa{ng tb

oppoaltlon to thc tar on profoeelonalo. (Jolnt Exa. 10 end 11.)
' 

18,, On July 16, 1975, @unctlmsbor Earry sont I ErlD-

randun Gntltlsd trProfesslonals ln tho Unlncorporotsd Busl,near

Tedt Co C, Francls !6rrphy, then Corporatlon Cotraeel of tho

Dlttrlct of Coluobla lmrlttng ftrrther dlscu"*to.. m tha iorcrrrl

of thc .r.opttog end altarnetlwa thereto. (Jolnt EE. 12)
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2L, Lg7S, a meuorandum entttled'fflt. )nln-
. . .

cPrp.ortcrd Buglnesg ltanchlse Tax sectlorr of the cotrncllrs

. Soyonte Aat. of 1975tt anawerlng the July 16, Lg7s, cmorandun
. i  

' :

dsee.rlbcd tn Fiudtng lto. 18 hereof was sent fron c. Francl.s
.  t t

}ttspry to Cotrnclknenber Barry. (Jolnr Ex. 13.)

.:. ,q.q. On July 21, LglS, a reettng of tln Comtrree on

,flarg*.1 rnd Rrwnus na8 held to dlacuss the tsx here in
. ;

o.gntpgrr.9r.ry. The metl,ng waa attended by renbers of thc

cettoilr Bedcrr of thc offtce of rhe corporatlon cameel,

lttd vctrtouc Eobera and represcntatlvee of the Bar.
'aq'the 

coacluelon of that treetlng, the cmlttec voted, t '

Bo'lerira froo zoi to 50? the naxlmln ealarT allonance for

Plgfgc0tonalr Ghat they wq,rld rcco@nd to rhe Cornctl of thc

Dlrtflct of Colnebta. .

. 21. On July 22, 1975, tho Co@itteo m Flnonce and

Sovonlo rgoln trotr. frrrthor consldered the percentage of aalat7
'ellefnco to bo rocwondod, ond votdd to emnd tho anormt

. a

$qryd f,:ool 503 ro 558 of ner tncqne . .

. 22, On Au$uoG 5, Lg?S, tho Councll of the Dlstrlct of

cplu$tr peoood ot oecond roaciing Act No. l-43, whLch retecd
a . .

: tilo aolorT ellorancc doocrtb€d tn peragrephe 20 and 21 hercof
' g16 20f, ro 551, (Jolnt Ex. 14.)

?9, thl AuguaC, 1975 edltlon of the t{aehlngton }tetropolttan I

, ..3?0* of Sredo Nore cmtalned an srtlclo, concernlqg the pro-

P.e'cO{ Gql oa profertlonele. (Jolnt E:.. fS.l

, ' "  

t  ' '

,
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24. 'Hearlngs on the teK ln dlspute were held In both the

.Houae of Rc.presentaclves and the Senate of the Unlted States

iicrgreac durlng the Eonth of Septerqber L975. The testleony

and exhlbltr lntroduced at those hearlngs are contalned ln me

'vohm ontltled trllqgqlnqs alrd Dlsposltlon beforc the Subcoerlttee

on ['lscal Jlffqlrs of JFhe Conrnlttge on the DlstrlcE of Colunblq

Revcrnre Act of 19,75 and to Amend the Dlstrlct of Colunbta Tgx

lq$a,AgolLcable to Unlncorporated Bu-elness Inceertt 94th Congreao,

'Flret Seealon, Septeober 17 and 19, 1975, (Jolnt Ex. 16), and

ln two voluocs entltled ttl:rartnes Be_f,ore the C

D_lAtrlct of_Colunbla Unlted States Senate on the DLCItrLct of

ColuTlta Rnvenue Agt of 1975'j 94rh Congreas, Flrer Seeelm,

Scptoribcr 8-11, 1975. (Jolnt Exe. 4 and 17.)

25, On Octobex 2, 1975, Corncllmuber Barry scnt r

reuo:anduo cntltled trComttt€e Report on Bt1l 1-188, the tArnded

Dlrttlct of Colunbta Untncorporated Bueln'ees Franchlse T8x

Rsvlslon Act of 1975rtr to all mobere of the cstmcll of ths

Dlftrlct of Coluubla. (Jolnt Ex. 18.) The prlnar)r purpose

of ths .8111 rr! to propose a aalarT allowance of 703 for pro-

fsactmelr end othsr pereonal sqnrtce bualneeaes rlth r strndard

cGupttoo of $2500

26. Or Ocrober 7, igZS, the Cotmcil of thc Dlerrlct of

Colurble perrrd thc DletrLct of colunbla Fofesrlonal corpom-

tlorr Rsvtaton Act of Lg75 (Act No. 1-61), whl.ch wce atgnod by

t{ryor lfrrhlngton on october 29, 1975. on Norrccbcr 11, 1925,
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Act No. 1-61 wag.transni tced

.No. 1-61 .amnds the Dlstrlct

Corporatlon Act (D. C. Code

to Congrese for revl.ew. Act

of Coluubia Profeselqral

L973 ,  $29 -1101  e t  seq . )  by  t rea t -

lng profeaslonal corporatlons ae |tunincorporated buslneggeart

for pnrpoeee of the Act of, L947. No other corporstions are

ro treatcd. (Jolnt Ex. 19.)

27. Oo Octobcr 10 , L975, Councllrenber Barry Bent r

ncnorandum to all nerubera of the Councll of the Dletrlct of.

@lutubla cntttlod frAmnded Comlttee Report, Btl1 1-170, Gha

'Dtrtrtct of Golunble ProfaasLonal Corporatlcr Revtetoo Act

of 1975tt. (Jolnt Ex. 20. )

?8, On October 21, L975, the Revenue Act of 1975 bccem

lm (D.C. Irr No, t-23) pursuant to Sectlcr 602(c)(1) of tha

Srlf-Goncrrunt aod Gonornrnental Reorganlzatlqn Act (D. C. Codo

197t, t31-147(c)(1), (Supp. IV, L977, whlch reeds ae follosr:

(c) (1) Excopt aets 
'of 

the Councll srhtctr are
. suboittod to tho Presldent Ln accordonce wi.tlr

tho Dud6@t snd Accotrnttn3 Act, L92L [31 U.S.C.
1 ot coq.lr otrI cct wll lch the Councll deterntncs
accordlng to ooctLon 412(a), shotrld take effoct

. lrrsdLatcly because of crrergency clrcumrtanc€t,
. aod acto pr.opooing aacndnents to tltle IV of

thts Act, tho Chalrman of the Cquncll ohaLi
tronontt to tha Spcakcr of the llorse of tlcprc-
oontattneo, lnd the kcsLdent of the Senate o
copry of eaEh act paEoeci by the Co(mcll cncl of.;acc!
by .tho l9yor, qr veSocd by the Mayor cnd rcpacoed
by 8no-thlrda of tlre Cour,cll presenc and vot!.a3
(and wlch rcopect co wltlth the Preeldenc liea not
ourtclnod tha Hayorro veto), and cvery ect p:coed
by thc Councll and olloroed to becm effectlw
by Chc lbyor wlthore his slgnature. Excopi ac
provldod ln poragroph (2), no such acr shsl,L
tolio offoct untll the ond of tho g0-day pcrlod
(cxcludtng.Saturdaya, Sundaye, and trolidaya, ond

. a



. "  ;  1 0  r  "  
' ' : '  

.
t 

oo, day on lrhLdh'elther House le not ln eeeslon
. beglnnlng on the day euch act LB transmltted by

'tho Gralrman to the Speaker of the House of
Representatlves and the Presldent of the Seaate
and then orrly lf durlng such 30-day perlod both
Houses of Congress do not adopt a concurrent
reaoluclon dlsapprwlng such act. The provLslong

. of  sect lon 6M, except subgect lons (d),  (e) ,  and
(f) of auch 8ectl.on, shall apply wlth respect to
any concurrent resolutlon disapprwlng any act

. 
purauant to thle paragraph.

29. On Novenber 1, .1975, Act No. 1-62 becare lar (D.C.

l^nr No. 1-31) p'ursusnt to tho prwletcrs of the Self-Gqrrerncnt

Act deacrlbed tn Flndtng No. 28,

30. Ae of Dtarch 30, Lg76, accordtng to the records of

brrcnce Cook, Aeaietant SupervLsor of the BusLness l{egtetratloo

scctlon of the Dopertuont of Flnancc and Rewnue of tho Dtstrtct

of, Co1u61e Govetmsnt, approxlnstely 1064 untncorporated buelnece

franchlae tax returna had been flled on an estfu:cted baolo by

profarelonala end. pereonal eenrtcc buolnesooo eubJoct co thts

toa fof tho flret tltrs. Of the renrrne ftled, opprmloatcly

. . 1060 Tcro ftlcd ulth slther pert181 or full ps]rllent of thc

taqrnt of trr oottgated . 
'

31, Soctton 602(a)(5) of the D.C. Self-Governmenr and

Gorzsr@DtEl Roorgonlzotton Act, (D. C. Cods 1973, g1-147(a)(5)

(9upp. IV 1977)) as snacted by tho Corgrese o€ tho Unlted Statoe

ltlrltl tha lo6tatoctw etrchorlty of the Corncll of tte
' 

DlttrlcG of ColurOts rtth roapect to tho taxatioo of non-

. rorld@at! of tho Dtstrlct of Coltdla ar follone:

9L-lA7, Llnltationai

(a) tho Cotrncll oha1l havo no iuchorlry
to pmt ony ect contrary to thc prorrlalme of
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thlc Act Gxcspt rs speclflcally prwLded in

* * * *

(5) lmpooc any tax on the whole or any' 
frorttqn of tho personal lncsco, elther
dlroctly or at thc ootrrcc thereof, of any
tndlvLdual not I resLdent of ths Dletrict (the
torutc rfindlviduailf ond ttresLdentrt to bb under-' stood for tho Frrpo3eo of thla paragraph aa they
rrr doflaod tn lecclon 47-L551ci

32. Undor thc provl.el.ona of D. C. Codc 1973, g47-L551:C)

(10) thcro tr oreluOed froo tho groee lncme of Dlstr!.ct of

Colutr,btr naldont torpayors that portlon of an tndtvldual

Csrpoy'orrl g8oor lncoos whtch hsE.been taxod undor Eho pro-

vlcloE of tho uDlncorporatcd buelnooc froschtoo tsa, D. C.

Codo Lglg, g47-L574 .E!, g51, , ($upp. M977) .

II

tho potl8lmoser f!.ret con8otreloa to thEt co s:lcb of
' 

tbr.Bonoouo AoE of 1975 whlch pnrports to cosnd Socttoo 47-1570
\

1r tsvelld duo Co CM .folluro of tho Clty Cqrncll co prubl!.oh

rd.queGc notlco er roErlrod. by D. C. Gode 1973, $1-144(c)

(gupp. IV 1977)'lod Eorolutlon Fo. 1-1-2 edopted JanuaqT 7,
2t

1975.

3l ?ho tc:t of boeir tho atatuto onsl the rcsolutlo 8re sct'tbrtU 
fn Flndfq6t of Plct Hol. 5 and 6.

t
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A11 of the tmderlylng facte are set forth ln tire Ftndlnge

df Fect therefore the Court need only refer to the more pertl-

. o"oa fecte et thls tLrc.

Thc Mayor ecnt hle proposed Revenue Act of 1975 to the

Clty Councll ln early 1975. .A notLce of Councll hearlnge
' 

drtcd March 6, L975, waa publlshed ln the DLetrlct of Colucbla

Bcglrtcr m March 10, 1975. Ttrere ls no dlopnrte that a proper

.. notlcc prbllohed tn the DlstrLct pf Coluubla P"oglatsr would

bc ln full copllango wlth the notlce requLreusats. Tho

. notlco BlnG tho tlae, date and place for the hoartnga rrm tho

lmpact of rcvonue propooale contalned tu the Uayotte Flecal

1976. BudgeSrt. It sent on to prwlde: ,

. CffilaBc c'ro r"':trcc- oo ta:c and relatcd
Eorfcrnro moourio ecirta{ned tn the Ducl-3et (prop-
enty, ccti.cc, i.:^,cc-:, other) I1.r"_S_::X::' n!-i^:*tif,."-^
bf#E:1ffi*-ciTni'ir

IC thon reC f,orth 'a echodule.of rnoetLngs to bs hckl on trorch 18,

.. . Aprtl 3 lnd Apr!.l 4, L975, ond advieed the roador thae oo oacb

.dey tho Cssolttso str lr.fnsnco end Revenuo nould iroon wLtneeeee

-. Cho |tcnttrg rewnuo packagct' and m ttul r,rr-'lr f.CnnC

(cophartr thlr (burcto). Tiro notlc€ 8et forth tho noss rnd .

mrobor of Chr pcrt@ to contEct lf e cttl,zon slobed to offcr

Gcetlwdy eod |tencouragodfr writton .catG@nts ond oclvlccd

those offerlng ru"t gtsteocnte thlt tlm rfrecord rt11 bo clorcd

on Aprll 7, 1975rr. Soctlng aeldo for tho lo@nt thc tepuc

briorc tho Court, lt con bo obaonred that tlle abovo notles roat

ooophtr and rt,a11 dur procosr roqutreconto. Any parrm
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rtahtng to b€ heard was advioed of the exact'procesure he

3houl:d eoifow.

Fetltloners argu€ that the notlce wa8 lnvalid however

becbure 1t fatled to glve notlce that the councLl rould or

ntght conelder the repeal of the exemptlo'n grsnted to the

pctltlonero under secrlon 47-Ls74. Actua1ly, althorgh the

propoeed Rpwnue Act of 1975 dld purport to arend sectlm

47'L574, tt dtd not ln any way Buggesr a repeal of the.

crooptton granted to ths pctltloners under thst sectLon.

rtnn, thG potltton"r" 
"tgue 

that the notLce ltsolf dld not

tuggost tbat the counctl would conelder renov{.q the cxenptloo

froo ths franchtec tex and thet they were firrther nlalead

becopae thr propoaed Rovenue Act of 1975, sbtch ras thc rubJc.ct

of the hcerlng, dld not Frrport to aDond sectlo 47-L5li to

ra to dsloto the oxcoptf.on.

Tho rcopondent cqrtenda on ths other hsnd that tho

'orlglnal notlcs rae adoguetc but that ta ony ovont, th@ao ysr

rd.quat. oppoatunlty for che p@tltlonors and thol.r clsrs Go

c@rt or rubnlt rrletcn rubntaatone aubaoguont to June 24,

!9?5' tha date rhco rhc ended act rea frully poeood by rhr

CfEy Cqmcll.

Ec8.on addrelelng tbo adoquocy o€ ths notlcs of l{arch 10,

L975, thto cqrrt noteo that lt flndc Ghat roopmden8rs srguas1te

cbrc rrry defrct ear cured by tho nerr hear!,ngo hold. tn July eod

Auguct L975, rfter ths ctralrongod Act hod been pooood, to bo

.cotrlly rl,thout.nertt. Flrat, 
lh" Act heci olrocdy boen paoood

rnd eccond the prlnarT dlgcueelon of tho hserlngo at GhrG polnt

I

I

I

{
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ygi'noc whcther the .exeoptlon should be repealer or.retnstatcd

to Sfe ceBG raay be, but rather whether the salary allooancc

ellosed profceslonals ehould be Lncreaaed. Such co@nt8 oa

bcaringe aftcr pasgage of the Act hardly anotrnts to what la

cmtcnplated by Sectlon 1-1a4(c) or Reeolutlon No. L-L-Z.

Thc Roaolutlon clearly provlded for a notice at 1ea8t ,rFlfteen

(15)'dey: prlor to the adoptlcr of any Lt.l! Morewer, rhe

FrrporG of the nottce before the adoptLon of an ect ia.rto

rfford tntoraltcd peraons opportuntty io subolt data.and vlorg

atther orally or Ln wrlttng as nay be apeclfled in sucb notlcctr.

Borolutton No. 1-1-2. Ttrte court holds that the notlccs of

borrlngr rftor the adoprlqr of the Acr falled to 8!r1!f1r rh€

nondrtotT roquironsnts for notlce.

Tho reapmdont slso argues thst not{.ces rlors narlsd to

nviororr poraon3 and orgonlzatlona. Thlo arguoont olso fauc

horcrrcr, rlncs pre.ouoably the notlce waa ths oa$ro oE that

pub[lehod ln the Dtscrlct of Colunb{,o llegloter and Eore lnportant,

bocruoc tho Dottco rras aot sent to ttglg porsorno oubjoct therotot.

8or Elsrolutlon 1-1-2r' 0ro. Any attoapt to gtve actuol notl,cb

co r11 corpayort or poSoatlel texpayers who .oy 
lo 

Ete eubJccc

o! r perttculor to:r onoct@nt le rlgky buotnooo at leaet and

for tblo. wry roasoa ehs cotmcll hag prwlded for constnrctlw

Dottcc by publlahlng tn the Dlctrlct of colurbta &aglstor.

a '

RseoluBlon PII SIo. l,-30.&l 8lnoc eonded ro'rhtrsy (30) daye.
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Rcepondent a'lso.erguee that che petttlonere rr.rd thelr

clati rcceived actual or constructlve notlce by vlrtue of a

nudcr of ertlclee publtshed in the l{aehlngccr poet and the

I{achlngtsn star: The argumnc thac such publlcactqrs are

ectirel notlc€ mrsc fail for the reagons Just dlecuaaed and

tha'Reaolutlon prorrtdes for publlcatlor for.the prrpoee of

constnrcllvc notLce onlv ln the Dietrlct of colunbla Regleter.

Iaat, d,here le no suggestl,on thst the rfnotLces. found ta the

Trrhlngton.Post and.the waehlngton star, lf they caa be eo

doecrlbed, wcro tn the iequtred notlce folm glving the .aubJect,

ths date, the ttme, and the place of the hearlnge and of

procodnror for appearlng before the.councll or eubnltElng

rrttten corenta. .

Ae 1o readlly appercnt, tho gueotlon csErcerntng nottce

can only br rcrolwd by looklng at the notlco publ!.otred Ln

tho Dlrtrlct of colunbta Reglarer on l{arch 10, 1925. rf thst

cooply wtth the.notlco requiaecsnts, vhlch

thla.csae , then so nrch of the Rcrrenuo Act

of 1975 rhtch rcpoale tho pctttlonerer oxonptloo undor

Scctlm 47-L574 ls ttvalld. .ggg 5 t{cQutlltn, Birmlclpal

Gorporlttono, 9516.76, L6,77 (3d od, 1969 itevLsod voluno).

lbrnlng to ths March 10, LgTs notlco, thi.o courc coacluder

Gh.t pctltlonerr'rrgumnt that the notlce io lrrvaud qrat frL1.

Ar rlrmdy aotcd, thc forr of, the notice coplted. rich rl1

hgel rrqulromntl,

t

' l

I

I
.l

I
i
!
I
:

t .  I
notlco frtlcd

aro oandstoqf

to

tn
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. l lhtle tt ts'tnre that the notice ltaelf dtd r.-- refer to

Bhe poeelblc repeal of the exemptlon whlch le the aubJect of

. 
'thcae 

potitlms, tt dtd make qr.lte clear that the Comltcee on

Flnance and Budget wotrld not only conslder the Mayor:s fuoget

but' also rrnetr and alterrtstlve nethods of rateing revenue for

of Columblatt. The schedule advised that 'rne$tha Dfutrlct of Colunblatr. The schedule r

r6tam,rc Ldcagrr would be dlscussed on each hearlng day. The

tboyc languagc Frt the petttlonerg and the merubera of thelr

clert on not!.ce that thotr exemptton mlght be the eubJect of

j{a.cuerton and 
""*", 

notwlthetandlng the fact thet the Mayorf c

proporod. Eudgct rould harre conttnued the exeuptlon. ttNewrl

ucGhode rcfers to ctbods not yet ln uee and nalternatinert

uthodr rafen to alternatives to sone or all of the Mayorr a

' proposrl, It elao cannot be overlooked that the attontlm of

. onc latcrosco.d ln tho franchlse tar exemptton would traw been.

drann to Scctlon 47-1574 alnce tho Hayorra propoeal ltao1E

'rorita hatrr eondcd that nery sectLon ovcn thotrgh not rcpealrng

thr rpcclflo orooptloo.

. thc challcngod nottco left no dotrbt that the Gonncll

ro,rta conttdor', irot only the Mayorrs tax propoaale, inrt auy

end ell trltaonablc elternstlves thereto. Tho CounctL c,ade

tlgntf,tceat cha66e! to tire proposal but thoee chcngoE rerr th.

dlicct rcoult of ttro Cormctlie conclderatlos o€ ,rnm end

rltorutlw rthods of, ralelng rwonud'whlch reeul.t lrao a

ftloglcol qrtgrorrth of tho .hearlng and relatod procoduroen.

llorcowr, tt[plaattcr lrarrs uo rlght to ineist that a nrl,e rops!.n

-l

I
t .
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frozcn ln ltr veatlgal formrt. @. v.

Envlronrcantal Prg:ectlon Asencv, 504 F.2d 646r 659 (lat Clr.

f974). Thd fecte ln South Termlnal Corooratlsvn, although not

lrtrolvlng tlxes, are slrollar to those here and the Court rhlle

notlng rubstentlal changea between what had been propoaed and

rhrt war adopted nenerthelees found the notlce adequate. Thst,

cotratr. co@nta have equal appllcabtllty here rhen lt cmcluded

thtt frlntcrcrted pqrsons were sufflclencly alerted [by'tho

nottcGl to ltka1y elterrratlvee to have knonn what ross at ota&s.rt

.Id. et 659. There the publlehed notlce mentloned alternatlvs

mreurcr for cffectlw reductlon ln the nurnber of porklng

tprcGs ln downtonn Boeton; hers the notLce made rootLon of

ttDat aod eltcrnatiw ssthodg of ralelng revenue.rl

To follo petltlooors argulront would !!ean tt-t tho Corrncll

rrcrn lcarrr fro ths cmsente oo tte proposale only at tbs porLl

ol rGartlng r new irroeodural .rqtnd of cocnccntarytf . @-

nnttbnnl llawester Cg. v, !gg!el&g!.g, 155 U.S. App. D.C. 411,

428) 478 F.2d 615, 633.n. 51 (1973). Sot al.eo C'::,^'r*Eo O:l

IE:-Afa_Ing. v. Unj,crci Stntet, 104 U.S, App. D.C. 391, 262 F.zd

tOZ (1959); Darrle, Adninlgtrattve Iaw of the Sewntloo, $6.01-1

(1976) .

. 
fh'noticc ln thls esse wao faLr and was reaooobly

oalculetcd Go put lntorested p€tson8 on nottce thac nes and

altcrDrclw trx rcatures to ralce r€\re$ue ssre bortrg congldercd

by tho Cotmoll. That nottce gr\re auf,ftclenc and odoguotr

notlo. of thr Ccirmctltr corcldoraGto,n of Sectlor- 4l-L514
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rnd of ttr arndcnt of that sectlon rep€aLlng the exenptlon

. nil chrllongod.

I I I

rhe pctltloners naxt argue that, even though thls cqrrt

rhould flnd there uag adequace notlce of the lntent to arend

or conelder anendrnent of sectlon 47-1574 eo'as to repeal the

cxcnptton granted pecltlonere, euch actlon wae beyond the

'por.cr of the cotrncll due to the ltrrrltatlons on council poner

to enect laglolatlort contained tn D. c. code 1973, $1-147(a)

(5)(Supp. M97 D.5l There, Congrese hae prwtded thtt rhe

counctl rrgbrll hene no authorttytt to rtimpoee any tax on th€

rholc or eny portlon of the personal incomc, elther dlrectly

or rt the rotrrco thoreof, of any lndlvldual not a resldent

of tht D'latrlctft. They conrend that the tax now impooed by

vlrtuo of roporl of tbs sxompeton contatned ln Soctlon 4l-LSl4

lof,rnta to I ter oo GSrElr personal lncme. Thle :cotrrt ceanot

tgaaa. .

Secttm 47-L574 {,bpoooo o franchtoe tsr o'n untncorpc:oted

. 
buelmsacr for tbo frp,rlv{Lego of corrytng on or osog& 

,b
oay Grrdo or busf,$seo w!.thln rhe D!.etrlct and of recotvin!

lncons f:oo oqraees rlEhln ths D{.strlctfr. crr $oettoas fi7-lslle,

47-L574b. . rh! abovc lrnguage uecd by corrgrees {n fcpcot'B tb.

Clro Colf-Gsvlrnnnart eod Govpnunt
93-198, t602, 87 ster, 774,

Reorgcniaaglon lGB,

. a

5/ ocr
' Pub. L.,
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tar Ls unanblguous end ls

hlotirT of, the tax. See

l r t  Scar .  3 -4  (1947) .

-19-

conslstent wl th the

H.R.  Rep.  No.  543,

leglslaclve

80 th  Cong . ,

No court ln thle Jurlsdlctlon has declded the lgsue

presentcd here, that le, whether the tax ls an lncosre tax

or a franchlee tax. The questlon was ral.eed ln Gardella v.

cmotrgller of-garvlaEd, 130 A.zd 7s2 (Md. 1957), nrere rhe

tupayGrr, nho werc reeidents of Maryland and patd lncooe

taxes to thst StatGS attenpted to deduct frm thelr stato

lncmc tlr thc amotm! of thelr unlncorporated bualnees

frenchfu. tu pald. to the Dlatri.cr of corumbla prrauant to

Scctlonr 47-L574 g! gg. In a persuael.ve Oplnlon, the

l{eryland Court of Appcalc nrled that the tax na8 a tnre

frrnchlrc tor ond not an lnc"rme tax and therofore not dsduct-

tbh froo tha Mrrylrnd lncom tax. Thst court noted that ths

.Gu ral taporcd for the prlvtlege of dolng bue{neea and

r.c.lvlng lncoo frou Bources wlthln the Dletrtct of colusbfu

rnd plecod upon thc unlncorporated entlty and not upql tla

lndtvlduab conpoelng that entlry. Id. et, lS3-754,.

' E@Ctclorprr clte Cerlgeloner v. Arner:Leol ll:t-al qt.,

22L g,zit LY (2d clr. 1955) and New York & Horaciura$ Ilogor!.o

Hfnlrlq-Co, v. Cqrrlsgioncr, l'68 F,2d l4S (2d Clr. 194g) u

rupporGln of thrlr argu@nt, however, aach c6ae uuet bo

Judgod upm ltr orn pceulLar facts. rn Aa:r{c.rn }i:tnl co.

thl court hc1d thet thc tc '' challengcd in that cor. ra! lr

trclr t.r notdg thac tbo tcx arGachcd when Gha orc see
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of nhether i t  was thereafcer tr.anaportcd

L37 . In Ngy York & Hondurae Roj;art g

crtractod regardleaa

or 8o1d. 22L F,2d at

41g&i.-@. , the sane court had earller ruled that another tar

utt 6n lncom tax end not an exclse tax because lt wae the

substtntlol equlvalent of an lncw tax as that tax was under-

rtood ln the Unlted States, It wae slgnlflcant ln that case

ttut the tar lmposcd by Hondura8 $as the equlvalent of an

lncm tar ln thte counBlT and that Honduraa, Ln additloa to
'the ttlncom ta:rrl lmpoaed genuLne excLee taxes for the prlvllego

of ntntng. 168 f.2i at 748. In Keaslev & Mattlson Co. v.

Rothensleo, 133 F.2d 894 (3d Clr, 1943), che court cqrcluded

thlt r.tar topoaed by the.Province of Quebec, Canada, rle ln

rcellty an ercl.se tax alncc it was lmpoeed upon the prlvllegc.

of nlnlng aa Gasurcd m the baele of gross value. Thst cqtrt

fotrnd thirElr to fa1l withln the rraccepted rtandards of an

Grpl.c Clxfr end fclt tt elgnlfLcant that the tfallonabla dcduc-

tl,oq ra! rGftrlcted to the coot actually lncurred ln the

ntnlng opcrrtlon and noching morerr. 133 F.2d at 898.

$nch crret rc thocc brlefly dlgcuseed can qrly suggcst

guldcllnor rhlcb Ghla CourG ehould follon ln dectdfng tho fufue.

Ar notod ebwr, th OpInlon tn 9@.l,lg, le perauaafir€. ,Uo".-

oulrf Ghc unlncorporatod bualneee tax la tnposed tn addttto

Co any lncm tsr thG tarpeyer nay bc cmpelled to pay.

coagrorr har prwldsd thet the tax le tnpoeed for lho privtlrgr

of cenyfng orr or cnglgttq 1o sny tredc or buainoes and of

rccclvlag l,ncom. frm aqrrces tn ths Dletrlct. Tb. frct tbrt
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the tex ic measured based upon the Gaxable Lncore nakes lt ng

lcae.a franchlse tax. Furchernore, unllke an incooe tax, a

uinlruu tax 1.8 peysble regardless of whether there le taxable

lncme. S.S, Sectlon 47-L574b. For all of the abwe reasons,

thla court co'ncludcs that. the tax Lnposed by secr{ot 4l-L574

lr o frenchtee tax as opposed to an lncome tax.

Fattttortrs argue that Secrton 1-147<.itSl prohtbtrr

tht Councll frm enacttng not Juet an lncome tax on noo-

rceldcnta but any tox shtch le derlved frorn the nonrestdenta

pGrsonal lncmc. ftf, Court lnterpreta the terD Itex on thg

rhole or lny portloo of the pereonal lncomefi ss 8et forth ln

Sectlon L-L47 (a)(5) to re'an e personal lncm tar ao thst

tGrrn tr cmmly uecd. Th,at lnterpretatlon ls conctatent wlth

tht lagtrletlw Hlrtory of the Self-Gorrornncnt and Goncnrcnt
t .

lcorganlzrtlon Act. 8€e H.R. Rep. No.' 93-482, 93d Cong., lrt

Scgr .  (1973) .  .
' 

. Thsac p.tttlmsrs aloo onerlook the fsct that the cxcnptloa

rat Grrly grented by ray of leglelatlve groce and that the

tex ltaclf rrr lnpoood not by the Counctl of the Dlatrtct of

CofuOf. but by tho CoogrGos of ths Unlted States.

Tblr Court flndE aothlng ln th: Solf-Govorroeat oa Govarn-

cont RoorgantzetLon Act which rould prohtblt the Couacll froo

rcporllng tbe exoaptlon granted p€tltlsners unrler Socelon 47-1574.

fhr Corrt hold! thst ths tax lr e frrnchioe tor end not en

tncoo ccr rnd thet Soctlon L-L4Xa) (5) oorely protr{bt8r Eho

couactl fro.n ctlng r pcrroDal lncooe tar on nonrecldontf.
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The pctttlonerg argue that the tax aa Lmposed upon then

vlolates both the Prlvllegee and Inrrtrnltles Clauee of U.S.

.Const., Art. IV, 92, C. 1 and the equal protcctlon protrlslone

of U.S. Conet., Amnd. XIV as $e11. The equal protectton

prsvloLon of the Conctltntlqn appllea to citLzenr of the

Dlctrlct of Colunbla by vlrtue of the due proceco proytalo,ns

.of the Ftfth Amendment. Sec Eol1lnp v. Sharpc, %7 U,S. 497

. (19y1). TheLr claln te based on the fact that a realdent ua-

tacorporated bualnega bee the rlght to deduct a portlm of

thc franchlsc tax fro tto Dtetrict of ColunbLa lncre tar

rcturnr. SGc D. C. Code 1973, $47-1557a(b) (10). A norr-

roctdent heg no auch prtvllege ln the Dlatrlct of Coltrnbta

rlnply fpr thc reroon thst the nonreeldent le not requlred to

pty .n lncom tax ln tha Dlatrlct.

. EltttLo'ncra placc hcovy.rsllanco on t\ro caaos, nmly,

Aur"rtlg v, IgJggp!$@, 420 U.S. 656 (1975) and Trcrrto v.

. ,  252 U.S.  60  (1920) .  Io  Auc t in ,

tho Siatc of Nct tteopshlro lnpoaed a c@uter tar m all rron-

rcrldgatr crtnLng lncms ln Ncr Haopohlre. That statc alco

topoecd ! co@rtcr tea,oa lnconE oarnod by lte roeldoats

rorklng'tn aaothsr Etoto but. Gxoaptod ouch lncm froo thc te:

lf th!G, lncoo rag taxad by tho rtate'wherc cernsd, i,f tG uu

oreoptcd by the steto rhero crrned, or Lf tho ttate rtFrs lt

rar carnod hed no tsr orn lncooa. 420 U.S. at 650. Tb.

p,nctlcel affcci tntofar rr t$ar lleupehln rectdoatr ror. concrrncd
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ra3 that they paid no cormuter tax to chat atate, The Supreuo

C9y"g found thac che tax eras unconatltutlonal under the

Prtvtlegee snd Imunitleg Glause slnce the overall reault was

thrt the tax fell excluaively on the lncore of nonresldents.

420 U.S. eg 665. In Iglg, the dlecrlmination agalnat non-

realdcnts was pethape e\ren more blatant. There New York

lopoocd e tax on both resldentg and nonreeldento but granted

rorldonta an cremptl<n qr the flrgt $1,OOO or $2rC00 of inceo,

dcpcndlqg upotr thelr clrcuoetancos, nhlle denylng a llke exc4tLoo

to nonr.rldcatr of ttrat stste. Thet tax was held to be ln

vlohtlon of, thc Cornotltutlon ln thet lt rseulted ln 8D uo-

rrt:raDtrd dltcrlolnrclm agalnrt nmreeldenta who rorksd eldc

by rldo rlth rootdontq of New York. That caoo wao dLettngutlhcd

frso $haffor v. glggg, 252 U.s, 37 (1920) where rhs [non

rooldonc sef noB t8oatod Doro oncroualy than tho rEstdsottr.

420 U.S, st 664. E:g nllno -Trnvollerst Inaurernco Co. v.

Connnct!.cut, 185 U.S. 3(t4 (1902).

Thc fectr in thc i,ngtant c6rc are clgarly dtctlngulabablc.

Hcrc the tar 1r tnpoeod oqually on both the reeldent aad tbc noD-
.

retldcnt rlltc rnd botb air cntltlod to tbG oan€ crellptloor end

dcductlmr lnrofar rs tbs franchlse trx le coacernod. Tbc ooly

dtrtlnctlon 1l thrc e rsoldcnt 1r ontlcled to taks e doductlon

frm hlr DlrCrtct of @tuubG hcm tax rocut-n rahlh of courer,

oonrstldcncl rr. r8qutrod to poy ao luch cox. ?8ro.foct thoB

e rcrldcot rnry drduct the . amunt peld for tho fraochteo tea

troo blr loer1 lncou tor r.curn door oot'oelre ths tlr uncoD:



, i
I

I

-24

0tltut lmar under. any of the.casee clted by the petl. t lonere,

Fetltloners are correct when they argue that the fact that

lfat7land or vlrglnla could perhaps make the tax more equltable

by allowlng theu to deducr rhe franchise tax from thelr

reSpecttve state taxes, _Gardella v. conrptrol ler.of Marvland,

Bupra, rourd not Bave the local tax from a conetltuttonel

chellcnge. See S!& v. New Hamoghl.re, .S.E at 666-66g.

Howevcr, thla court finde that the franchlse tax a8 lmpoeed

under the Dlgtrlct of colunbla code afforde equal treetmnt

.to both the reetdent and nonreeldent and does not violaGe

thc Prlvtlagee and ruutrnttlea clause or the Equar protectto,n

Clausc of the Constltutlo,n.

The pettttonere have rnade several other argumnts but

thlr court ftndr thore argu@nts to be totally ntthout mrlt
'  

..oq :*t 
arrd lot 60.dtrcugsed. slncc thoee pertrlonsrc do

'. r not r.ck e rcfirnd m tho grounde that the enount of ths tar

lnpoard ret crcGseiwr.Lt follona that the corrtrs ectlon

donylng thclr roqnost for, what aDounts to decleratoty rcllef,

1r dlrpoelttrrc of ell fusucc . -

It le harcby

ORDER-

OIIttsRED thrt pctlttonerr requert

end lt le furthsr

for reftrnd le dmisd

O&DERED thqt thcce Dottrtons ars dien{aeod rlth prnjudtc r. 
N

/s/
' JgiTN GAi;';;lT PffII

Drted: October _I&, Lg77 Judge

&l 8.FsrC. Judgpnt Gtdrso rboll br ceeospd t! ceeb oee{r.


